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BB TT REMEMBERED, that on the fifth day of Pehniaiy, w 
the. thirty -seventh year of the Independence of the United States of 
America, Isaa^ Riley, of the said district, hath deposited in ihia 
ofRee the title of a boolc, the right whereof he claims as proprietor, in 
the words following, to wit: 

** Reports of Cases arnied and adJMdged in the Sapreme Court of 
" the United States, in February terra, 1809. Vol. V bv Wii.ltam 
''Cranch, Chief Judge of the Circuit Court of the District of Co- 
" lumbia. Potius ignoratiO juris likigiosa est, quam scientia. 

•< Cie de kgibus, dial, i." 

^ In conformity to the act of Congress of the United States, en« 
titled, " An act for the encouragement of learning, hv securing the 
" copies of maps, charts and books, to the authors and proprietors of 
'* such copies, during the times therein mentioned ;** and also to an 
act, entitled, '* An act, supplementary to ah act, entitled, an act for 
*' the encouragement of learning, by securing the eopies of maps, 
" charts and books^ to the authors aod proprietors of such copies, au- 
" ring the times therein mentioned, and extending the benefits thef^f 
to the arts of designing, engraving and etching historical and other 
prints." ^ 

CHARLES CLINTON, 
Clerk of the District of New-Yorir 
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139 
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i-6, lor « U» ^ounBel" read the pUUraiff*8 tofinsei. 
24, for " decision* " read decision, 
last line for. ** 1799," read 1779. 
tine 37y for « -was unnecesatrv" read m unneeeMary. 
19^ for " the deserifition''^ read •ne deaeripiion. ^ 
1«, for " defwce** read offence. 
9, after the opinion of the court, in the case of 7%* « 
Marine Jhuurance Company of .itexandria v. Young, in- 
sert the foDdwing opinion of Judge Johntpn, vhich wf» 
mislaid and omitt^ io be inserted in its proper place. 

JoH>i80ii, J. ** My object in expressing my opinion In 
** tbw ease, is to avoid hav&ig an ambiguous deeision here- 
" after inupated to me, or ap opinion whioh I would not 
♦« wish to be undterstood to have given. 

'< I deeide against the appellant on the first point, because 
** an examination «f a witness, taken under oommissionf 
*' cannot possibly be considered written evidence, as the 
** coimsef have contended it is; nor is the meaninj^ of 
** a witness, words for the court to determine; but stnctfy 
« within |he province of the jury. ^ 

« I decide against the appellant on the second ground, bc-s 
** eattse I am of opinion that no appeal lies to this enttPt 
" frpm the deoisiofi of a circuit court on It motion for a 
** new trials 
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line 16, for " mrtherrC* read ootUhem. 

10, for " preserved re«d faywmedB • 
4, for ** principaT veaA principle, 
4, for " Rodford, read Hodford. 
21, read " members" must *• concur.** 
^ 21, of margin, between " iV* and **of*' insereott/. 
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THE UNITED STATES v. WEEKS. . 



Statb9 

V. 

Weeks. 



THE writ of error in this case vaa dismissed by Awntofcrror 
the assent of the attorney-general, it having been ^^^^^£i^ 
issued from this court directly to the Distriei Court lopreme eoort 
for Main District; whereas by the lOth sect, of the ^i^yuf^ 
judiciary act of 1789, voL \. p. 55. writs of er-oourtofthedis- 
ror lie from decisions in that court to. the circuit ^'*^ »^^^ 
court of Massachusetts in the same manner as from ter has sii the 
other district courts to their respective circuit °r*l?"^J'"1*' 
courts; notwithstanding that the district court of eoitSirt.**^ 
Main has all the original jurisdiction of a circuit 
court. 



CHARLES ALEXANDER v. THE MAYOR AND 
COMMONALTY OF ALEXANDRIA. 



ERROR to the circuit court of the district of Co* T^« eorpom, 
lumbia, sitting at Alexandria, to reverse a judgment dria has fK>wer 
o£ t^at cour^ rendered against the plaintiff in to tax the iota 
error on mot^on^ for taxes due to the defendant in non-peSdenta/ 
errpr for paving the streets in Alexandria* it is sot aeees* 

yoi. V. - A 
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2 SUPREME COURT U. S. 

ALB3CAKI3IER A bill^f.6f{:ceptions stated that the plaintifF below 
Mayor &c. pro^^Hcfect. arid read to the court the following acts 
\ x^m^L^ of tUcJ-general assembly of Virginia, viz. " An act 
sary that the f^o^'^j^^^^por^^i^g ^^ town of Alexandria in the 
lots should be ^epuflfy of Fairfax, and the town of Winchester in the 
*iftSi^ iSt^^.cponty of Frederick," passed October 4th, 1779, 
«ftiinotbe«fe£.by which it is enacted that "The mayor, recorder, ' 
H^^v^^l aldermen and common councilmen shall have power 
iiie\e9ie of a to erect and repair work-houses, houses of correc- 
\tJA\ho**hM ^'^°' ®^^ prisons and other public buildings for the 
.*;nof oUierpr^ benefit of the said town; and to make by-laws and 
t»crty in the ordinances for the regulatioa and good government 
^''*** of the said town," not repugnant, *cc. ("^nd to as- 

sess the inhabitants for the charge of repairing the 
streets and highiwrays,) to he observed and perform- 
ed by all manner of persons residing withih the san^e, 
under reasonable penalties and forfeitures, to be levi- 
ed by distress and sale of the goods of the offenders 
for the public benefit of the said town." 

Also the act of 1 786, " To extend the limits of the •, 
town of Alexandria," by which it is enacted thatthe 
limits of that town " shall extend tfi and include as jtf 
well the lots formerly composing the said town as 
those adjoining thereto which have be«n. and are im- 
proved* 



)> 



Also the act of December 16th, 1 796, " Concerning 
the to wnof Alexandria," by which it is enacted '* That 
it sh^U and may be lawful for the mayor and com- 
monalty of the town of Alexandria to recover of 
and from all and every person or persons holding 
land within the limits of the said town, and whe 
have no other property within the saidtottfH on which *'- 
the taxes or assessments imposed on such property fo^ ,, 
paving the streets therein, can be levied^ the amount , 
of such taxes or assessments by motion in the court * 
of the county or. corporation where such person or  
persons reside i provided that such person or per- 
sons have ten days' previous notice of such motion, . 
and the amount of the taxes or assessments due from ^^ 
him, her or them. And provided also that nothing^ 
herein contained shall be so construed &s to empoiy-^ ^ 
er the court to give judgment against any person or ^ 
persons residing out of the limits of the corporation 
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I 

of Alexandria, and owning ground therein^ having Alsxabdek 
no house on it, where the service (to compensate j^j^^J^ ^^ 
which the tax or assessment has been or may be im- 
posed) has been or may be performed before the 
last day of February, 1 797 ; but for the collection of 
such taxes, the same means may be used which would 
have been lawful before the passage of this act.'* 

Also the act of 13th of December, 1796," Add- 
ing to the town of Alexandria certain lots conti- 
guous thereto, and for other purposes therein men* 
tioned," the preamble of which recites, that ** Where* 
as several additions of lots contiguous to, the town- 
of Alexandria have been laid off by the proprietors 
of the land, in lots of half an acre each, extending 
to the north, to a range of lots upon the north side 
of a street called Montgomery ; upon the south, to 
the line of the district of Columbia ; upon the west^ 
*to a range of lots upon the west side of West street ; 
and upon the east, to the river Potomac ; that many 
of the lots in these additions have already been built 
upon, and many more will soon be improved ; and 
whereas it has been represented to the general as- 
sembly that the inhabitants, residing on the said lots, 
are not subject to the regulations made and esta- 
blished for the orderly government of the town, and 
for. the preservation of the health of the inhabitants, 
by the prevention and removal of nuisances, upon 
which their prosperity and well being do very much 
depend," 

Be it therefore enacted^ that each and every lot or part 
of a lot within the limits aforesaid, on which at this 
time Is built a dwelling-house of at least sixteen feet 
square, or equal thereto in size, with a brick or stone 
chimney, and that each and every lot within s^id 
limits which shall hereafter be built upon, shall be 
incorporated with the said town of Alexandria, and 
be considered as part thereof," 

» 
Also an act " Extending the jurisdiction of the 
n^yor and commonalty of the town of Alexan- 
dria, and for other purposes," the preamble where- 
of recites, that "Whereas by an act of assembly 
passed in the year 1796, entitled, an act adding; 
to the town of Alexandria certain lots contiguous 
theret9y and /ir other purposes therein mention- 
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Alxxandkr ed^ it is enacted that certaiit improved lots, and 
Mayor &o ^' others as ^hey become so improved, withih 
the bounds in the said act mentioned, be added 
to, and made part of, the said town of Alexan* 
dria, thereby leaving out of the jurisdiction of the 
mayor and comnjonalty of the said town, the unim- 
proved lots within the limits aforesaid^ as long sts 
they shall so remain unimproved ; by which means 
the prosperity of the said town is in a great degree 
prevented, 

• 

Sect. 1. "5^ it therefore enacted^ That the un- 
improved lots within the limits aforesaid shall be « 
and are hereby incorporated with and considered as ; 
a part of the said, town of Alexandria, and subject 
to the same regulations as the other parts thereof* 

Sect. 2. " The mayor and commonaky of the 
*said town are hereby authorized and empowered^ 
whenever they may deem it proper, to open, extend^ 
regulate, pave and improve the streets of the said • 
town ; provided^ however^ that, they shall make to 
every person or persons injured by the extension of ' 
any of the said streets, such compensation, out of 
the funds of the corporation, as to the said mayor 
and commonalty shall appear to be just." 

The plaintiffs produced also the necessary by-laws 
and documents to show the regularity and amount of ^. 
the assessment. 

On ,the part of the defendant it was proved that 
he never was an inhabitant of the town of Alexan- 
dria-**that the property assessed was not witbki the 
original limits of the town, but lies within the limits 
described by the act " Adding to the town of Alex- v - 
andria certain lots contiguous thereto, and for other ^ • 
purposes." 

It was not proved that the defendant had ever * . 
laid off any part of the property into lots of half an * 
acre each, or in any other manner, or that he had 
ever built any. dwelling-house thereon. But it was ^ 
proved that always after the assessment the defend" 
ant had pergonal property within the toxvuj on which 
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tht assessments could have hen levied; (but it did Alex akdxb 
not appear that the personal property had been on mayo' &a. 
any of the lots assessed ;) and that the Serjeant of 
the town informed the mayor and comlnon council, 
that he could make distress on the defendant^ per- 
sonal property in the town of Alexandria, for the 
assessments* 

The property assessed was part of a tract of^ land 
which the defendant holds in the neighbourhood of 
the toWn* The commissioner of the streets of the 
town had been directed by the mayor to make a plan 
of the toMrn, and had applied to the defendant to 
ki2ow whether "he did not wish to* have the plan ex- 
tended on hfs knd which lay adjeioitig the town on 
the north, to which the defendant replied that he 
wished to have four streets and four ranges of squares 
laid off through his land; and being requested to name 
the streets, he called them Pendleton, Wythe, Ma- 
dison and Montgomery, by which names they were 
designated on the plan ; and the defendant had sold 
or let lots agreeably to the plan, and designated as 
'bounded by those streets* Some of those streets 
were actually laid out, and the comers designated 
by stakes and stones at the request of individuals. 
On die plan the defendant did not designate any 
smaller quantity, of ground than regular squares of 
two acres each, agreeably to the manner in which 
the town was laid off by the act for establishing the 
same* 

- The property assessed laid within the four new 
ranges of squares above mentioned, and the defend- 
ant had by several deeds sold and conveyed several 
squares and parcels of land less than two acres 
within those four r2U)ges of squares. 

•r 

' C Simms, for plaintiff in error, contended^ 1st. 
That the land was not liable to be taxed until it was 
laid off into half- acre lots, andthat.it had never 
i^een so laid off, although it had been laid off into 
two acre squares. 

2d. That the corporation had power to assess i«- 
habitants only ; and, 
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ALE^AMDtR 3d, That there cannot;^ be a judgment up6n mo* 
Mayor, ize. tion, because there was always personal property of 

Mr. Alexander in the town which might have been 

distrained for the taxes. 



•t 



Swanrij contra. 

The corporation has power to make all by-laws 
for the good government of the town, and not re- 
pugnant to the general laws of the state. This in- 
cluded the power to order and provide for the pave- 
ment of the streets, and to raise taxes for that pur- ^ 
pose, by assessments on the persons and property:* ^jM 
within the town»^ 

The acts of the 13th and 16th December, 1796, 
clearly retognise the power to' tax- the, property of 
non-residents. 

It was unnecessary to lay but the half-acre lots. 
The squares were regularly divided into four lots .» ^ 
each by ideal lines. • ** 

The mode of collecting the taxes by distress ancJE* - 
sale of personal property, was only a cumulative 
remedy. The corporation was not bound to resort* 
to it. It was a more severe and harsh manner of 
proceeding than that by notice and motion, espe- 
cially as the principal object of both parties was to 
try the right of the corporation to tax the property. 

« 

February 8^ 



Marshall, Ch. J. delivered the opiftion of the 
court, as follows, viz. 

In the proceedings in this'^fcause two errors are 
assigned by the plaintiff. 






'  \ 



m 

1st. That the corporation had no power to asse^ 
the tax fbr which the judgment was rendered. 

• ■'••«. 

2d. That the judgment is irregular, because ren- 
dered on motion. \ 
5 ' 
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Both these points are to be decided by the several Alkxawoi* 
acts of the legislature of Virginia respecting the j^^y^"^' jj^ 
town of Alexandria. 

In support of the first it is contended, 

Ist. That the corporation has no power to tax 
property not belonging to an inhabits^nt of the town ; 
and Charles Alexander was not an inhabitant. 

2d. That the property, on which this tax was 
assessed, was not within the corporation* 

The words of the act of 1779^ which is the first 
act shown to the court that confers the power of 
taxation, ate these *' The mayor, recorder, aldermen 
and common councilmeri shall have power to erect 
and repair work-houses, houses of correction and 
prisons, or other public buildings, for the benefit of the 
said town ; and to make by-laws and ordinances for 
the regulation and good government of the said town ; 
provided such by-laws or ordinances shall not be re- 
pugnant to, or inconsistent with, the laws and consti- 
tution of this commonwealth, and to assess the in- 
habitants for the charge of repairing the streets and 
highways.*' 

For the plaintiff it is contended that the power of 
tas^tion, here given, is, in terms, confined to as- 
sessments made on the inhabitants. On the part of 
the defendants it is urged that the express power to 
assess the inhabitants is for the sole purpose of im- 
proving their streets, and that an express power is 
also given to make expensive establishments, the 
means of erecting which could be furnished only by 
taxes ; that the power to make by-laws must there- 
fore necessarily be construed to involve the power 
of taxing, at least for these objects. 

Without deciding this question as depending 
merely on the original law, it is to be observed that 
acts in pari materia are to. be construed together 
as forming one act. If in a subsequent clause of 
the same act provisions are introduced, which show 
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i|»i«B3c4.N9»ii the^s^BS&in which the legislature employed doubtful 
phr£is«s previously used^ that sense is to be adppted 
in construing those phrases. Consequently, if a 
subsequent act on the same subject affords complete 
demonstration of the legislative sense of its own lan- 
guage, the rule which has been stated, requiring 
that the subsequent should be incorporated into the 
foregoing act, is a direction to courts in expounding 
the prQvisio^s. of the law* 

The act of the 16th of December, 1796, contains 
this clause : ^^ It shall and may be lawful for th^ 
mayor and commonalty of the town of Alexandria 
to recover, of and from all and every person or 
persons holding lahd within the limits of the sakt 
tpwn, and who have np other property within the 
s^id town on which the taxes or assessments impo- 
sed on such property for paving the streets therein 
can be levied, the amount of such taxes or ass^s- 
jnents, by motion in the court of the county or cor* 
pqration where such person or persons reside.?' 

This clause most obviously conteix^plates a full 
right to assess taxes on property lying within the 
town and belonging to non-residents ; for it gives a 
right to recover such assessment in the court of amy 
county or corporation in which the owner of such. 
property may reside. It is either a legislative ex- 
position of a power formerly granted, or the grant* 
of a hew power. 

If the words of the enacting clause could admit 
of doubt, the proviso would remove that doltbt. It 
is that the clause which has been recited should not 
" be so construed as to empower the court to give 
jiidgment against any person or persons, residing 
out of the limits of the corporation of Alexandria,' 
and owning ground therein, having no house on it, 
where, the service, to compensate which the tax or 
assessment has been or may be imposed, has been or 
may be performed before the last day of February^ 
1797 \ but for the coUeetion of «uch tax the same 
ni^aps may be used which would have b^en lawfi^ 
before the passage of 4his act." 
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This proviso show9, as clearly as words can simw, AiiuuLiniaft 
the sense of the legislature in favour of taxing the mava^ &«. 
laQd of Qonrresidents. * — — • 

The same act appears to the court to remove any 
doubt, which might otherwise exist, respecting the 
second branch of this question. 

Upon a critical examination of the act of the 13th 
- of December, 4 796, the court would feel muchdiii-» 
culty in declaring that it comprehended in the cor* 
poration of Alexandria only that ground which was 
actually divided into half-acre lots, and the court 
would be the less inclined to take this distinction, be^ 
cause no inducement for making it is to be found in 
thc^ nature of the thing, or could have existed with 
th^ legislature. 

"The preamble states the lots, represented as con- 
tiguous to the town of Alexandria, to have been, 
laid oflF by the proprietors, in lots of half an acre 
each, within certain limits which are described by 
the law. The enacting clause drops the quantity of 
which a lot is to consist, and declares that every lot^ 
9r part of a lot, within the limits described, which 
had been or should be improved, should be made 
part of the town of Alexandria. The act of 1791 
annexes to the town all the unimproved lots within 
those limits. The case finds that the property on 
which the tax for which the judgment is rendered 
was imposed, is within those Umits, and was laid off 
' as part of the town in squares of two acres, but 
-these sqwres were not actually subdivided into half- 
acre lots. 

The term half-acre used in the preamble of the 
a,ct of 1796 is a description of a circumstance pre- 
' bably. contained in the ri^presentation on which the 
law was foui^ded. But it is impossible to consider 
th^t.part of the representation as material to the law. 
If the squares were regularly laid out, the subdivi- 
sions of those squares were unimportant, for that 
subdivision would always depend on the caprice of 

purchasers and sellers. Lots and parts of lots might 
Vol, V. n 
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Alxxakseb be separated, or annexed to each other, at wiH. The 
>f AYOR, &c. enacting clause, therefore, of the first act, compre- 
hends every lot, or part of a lot, within the descri- 
bed limits, which liad been or should be improved ; 
and the enacting clause of the act of 1798 compre- 
hends every lot within those limits* That a square 
comprehended in those limits, laid off as part of the 
town, and containing precisely four half-acre lots, 
should be considered as excludeid from the town, and 
not liable to taxation for the improvement of the 
streets, for the single reason that the proprietor had 
fiot marked thereon the lines of subdivision, would 
not be readily conceded. 

But if a doubt respecting the sense of the legisla- 
ture could otherwise ht entertained, that doubt is re- 
moved by the act of the 16th of December, 1796, 
already u recited, which particularly respects the 
power of taxation, and gives the remedy by motion^ 

That act drops the term *' lot,*' and uses the term 
" land.** It authorizes the corporation to recover 
by motion against any person *' holding land within 
the limits of the town" " the taxes or assessments 
imposed thereon.** The proviso, which has bee^ 
also recited, uses the term ^^ ground," and consif|ers 
(ivery person owning ground within those limits as 
liable to be taxed. The 3d section of the same act 
declares, ** that when the proprietor of any lot of 
ground within the said town shall fail to fill up any 
pond of water, or remove any nuisance," as directed 
by the corporation, the mayor and commonalty may 
exercise corporate powers in the case. If the squares 
in question do not consist of lots, because the subdi- 
visions have, not been actually marked, yet they con- 
sist of landj they consist of ground, and being with- 
in the limits of the town, they are, in the opinion of 
the court, within the corporation, and subject to tax- 
atfon. 

» 

But the remedy in the actual case is not by mo- 
tion. The act affording this remedy gives it only in 
a specified case. It is given only in the case of ^^ a 
person or persons holding land within the limits of 
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the said town, and who have no other proper^ >W]th- Ai.BXAND»a 
in the said town." This is not, as has been said, a j^.^J ^^ 
direction to the officer of the corporation, but is a 
description of the precise case in which alone the 
remedy by motion is allowed. It being found that 
Charles Ale^^ander had property in the town fronx 
which the officer could have levied the tax assessed 
on him, a motion for that tax was not sustainable* 
If the corporation did not choose to risk levying the 
tax by seizure, they might have instituted a suit to 
determine their rights 

This court is unanimously of opinion, that the cir« 
cuit court erred in giving judgment for the plaintiff 
on- motion^ and therefore directs that the said judg-r 
mentbc reversed and annulled. 



HENDERSON V. MOORi;. 



ERROR to the circuit court of the district of The refiiiai ^ 
Columbia. "^T^l 

new trial it not 

On the plea of payment to an action of debt upon upJJ^\|ie piea 
a bond, for 500 dollars, dated in 1781, the defend- ofpnyment to 
ant offered evidence to prov^ that in the year 1^97 J^j^^^^'J^ *jf 
the plaintiff acknowledged that he had received of bond "^dU 
the money of the defendant to the amount of about ^{j?^*^,,^® ^^ 
1,000 dollars, of one Willoughby Tibbs, out of the i^ence inay*ile 
amount of a decree which the defendant had ob- received ot the 
tained against him for 3,000 dollars, and th^t the Ker*^ ^u,^ 
money which he so received was in full of all hi? with an ae- 
claims against the defendant, the plaintiff having {^*iJi*J^n*|^ 
paid for the defendant several sums of money. There thajt it was in 
was no settlement made, nor any regeipt given. |^"„j/. *"„^*^' 
" Whereupon the plaintiff prayed the court to in- from «ich eW- 
struct the jury, that if from the evidence they should 2^"*%j*j ?"*" 
be satisfied that the bond had not been fully paid the jury may 
off, no declaration of the plaintiff's * that his claims »^^ o"S|»t to 
against the defendant werdnll satisfied^ would be a of Ae^wfeSe" 
bar to his recovery in thi^ action ; which instruction 
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llftirBBftsoir die eoiirt t^^fased to give as prayed^ but directed 

MootLE. ^^ J^^ ^^^ ^^ ^^^y ^^^^^^ ^^ satisfied by the evi-^ 
dence, that the defendant, in the year 1797, p^dthe 
|>Iaintiff a sum of money less than the aniount melEH 
tioned in the cohdition of the bond, which tb6 
plaintiff at that time acknowledged to be in full sa-^ 
iisfaction of all his claims against the defendant^ 
such payment and such acknowledgment, are com- 
petent evidence upon the plea of payment, and that 
the jury may and ought to presume therefrom that 
the whole sum mentioned in the condition of th^ 
said bond has been paid to the plaintiff, unless such 
presumption be repelled by other evidence in the 
cause; to which refusal and instruction the pAaiittiff 
excepted.*' 

The verdict being for the defendant, his counsel 
moved the'wurt for a new trial, and gnmnded his 
motion upon sundry affidavits tending to prove that 
the whole amount of the bond remained due to the 
plaintiff, and that he was surprised by unexpected 
testimony at the trial. But the court refused to 
grant a new trial. 

Two errors were assigned. 

i. That the court below refused a new trial. 

2. That the court ought to have given the instruc- 
tion to the jury as prayed by the plaintiff; and ought 
not to have given the direction which they did. 

Marshall, Ch. J. said that this court had de- 
cided at the last term, that a refusal by the qourt 
below to grant a new trial was not error. 

The case being submitted upon the other pointy 
without argument, 

Marshall, Ch. J. delivered the opinion of the 
court, 

That there was no error in the opinion of Ae' 
court below. A part of the money due on the bond 
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might have been paid before; and such an acknow- HB«Btt«»v 
ledgment, upon receipt of a sum smaller than the nf^oaE 
amount of the condition of the bond, was good eri« 
dence upon the plea of payment. 

Judgment affirmed with coatSf 



COOKE AND OTHERS v. WOODROW. 



ERROR to the circuit court of the district of In an aetkm of 
Columbia, in an action of trover brought by the jSgrnint^ be* 
plaintiffs in error for sundry household goods. low be in fiil 

▼our of tbe o- 

A bill of exceptions stated that the plaintiffs on ant, Uie ▼•loe 
the trial produced in evidence to support their title ^ Jjllj^"" 
to the goods, a certain paper writing signed by one on the writ^or 
John Withers, to which one John Pierson had sub- «"*' •«» *•»« 
Bcribed his name as a witness, and offered pafol of^rtj^ted 
evidence to prove that the subscribing witness " had Sute^ U the 
upwards of a year ago left the district of Columbia, S!S4etiiuhc 
and that before he left the said 'district he declared decbntuMu 
that he should go to the northward, that is to say, ^„®^ ^b!l*^^ 
to Philadelphia or New- York, and said he had. a to obtain the 
wife in New- York. That the said subscribing wit- {heMuSibio'^ 
ness went from the said district to Norfolk, and that witoeM. 
when he. got there he declared that be should go on made ^^t*^ the 
further to the south, but where was not known, and place when 
that he has not been heard of by the witness for the |]j^^^"®" "^^^ 
last twelve months. It appeared that a subpcena had and he eannai 
been issued in this case, for the said subscribing be found, e?i« 
witness^ directed to the marshal of the district erf hand^irriUng"*' 
Columbia, but he could not be found in the said dis- may be admit- 
trict by the said marshal. . The plaintiff then offer- ^^^' 
ed to prove the hand-writing of the subscribing wit- 
ness and of the said John Withers to the said wri- 
ting, but the court refused to permit the plaintiffs 
to produce evidence of the hand-writing of the 
said subscribing witness, and refused to permit the 
pkuiitiffs to prove the hand- writing of the said John 
Withers, otherwise than by the testimony of the said ^. 
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e'ooKE subscribing witness ; to which refusal the plaintifls 
Woo'iiRow. excepted." 



. ..... 

C*. Simms^ for the plaintiffs in error, suggested that 
this court must be satisfied by evidence (other than 
the declaration) that the sum in demand exceeded 
100 dollars, exclusive of costs; and cited the rule 
ms^de in the case of Course v. Stead's Executors^ 
eatte^ vol. !• p. 17. 

But Marshall, Ch. J. said, that that rule ap* 
plied only to cases where the property itself (and 
not damages) was the matter in dispute — such as' 
actions of detinue^ (sPc. 

If the judgment below be for the plaintiff, that 
judgment ascertains the value of the. matter in dis-> 
pute J but where the judgment below is rendered 
for the defendant, this court has not, by any rule or 
practice, fixed the mode of ascertaining that value. 

The point arising upon the bill of exceptions was 
submitted without argument. 

MARSHALL) Ch. ^^ after stating the case as it ap- 
peared in thie bill of exceptions, observed, 

« 

That the court had some difiiculty upon the point. 

The general rule of evidence is, that the best evi- 
dence must be produced which the nature of the 
case admits, and which is in the power of the party. 
In consequence of that rule, the testimony of the 
subscribing witness must be had if possible. But 
if it appear that the testimony of the subscribing 
witness cannot be had, the next best evidence is 
proof of his hand-writing. In the present case it 
dpes not appear to the court that the testimony of 
the su^bscribing witness could not have been obtained 
if proper diligence had been used for that purpose.. 
It does not appear that the witness had ever left 
Norfolk. It is pot stated that any inquiry concern-? 
ing him had been made there. If such inqbiry had 
been made, and he could not be found, evidence of 
his hand-writing might have been permittedt Sut 
5 
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as the case appears in the bill of exceptions, the court Conitg 
below has not erred. Wood row. 



Judgment affirmed with costs. 



MANDEVILLE AND JAMESSON v. WILSON. 



ERROR to the circuit court of the district ot ^^^^^^^ 

1!!)olumbia, sitting at Alexandria, in an action of as^ dUcretion of 

aumpsit brought by the defendant in error for goods [^* •*"*^ ^ 

"^Id and deliver ed^ and for the hire of a slave. Qtuere, whe- 

ther Uie eourt 

The defendants below pleaded non assumpserunt^ ^t amend- 
and the statute of limitations. m^uiM after 

^ judgment upon 

derattrrer. 

To the latter plea the plaintiiF replied, " that the in the lU- 
said money in the several promises and undertakings SJ;?,f,h*r^^^ 
aforesaid above mentioned in the declaration, at the eepdon io fa- 
time of the making of the promises and underta- chanu'^a!^^* 
kings aforesaid, became due and, payable on an ac* counts, applies 
-eoont current of trade and merchandise had between ■.' ^*^* i** **^* 

the said plaintiffand the said defendants as merchants, «tiffip«ti, at t6 
and wholly concerned the trade of merchandise, to »«tion8 of ac- 

wft, at Alexandria aforesaid, in the county aforesaid, it extends to 
and this he is ready to verify.*' all accounts 

•^ cttri*ent mruich 

concern the 

To which the defendants rejoined, " that in the trade of mer- 
month of January, 1799, the partnership of Mande- ®**An 'account 
ville and Jamesson was dissolved, and public no- eiotedf by the 
tice given of such dissolution, of which the said JeSiiM* hL 
plaintiff had a knowledge at the time, and that at tween Uie par- 
the time of the said dissolution of the partnership t**®^ ** ^^^ «** 
aforesaid, all accounts between the said plaintiff and * uia not nel 
the said Mandeville and Jamesson ceased, and <^e««wTr that 
since which time no accounts have existed, or beeu ftems^ shoutd 
continued, between the plaintifl' and the said defend- have been 
ants, which the said defendants are ready to verify.'^ I'n^Jhe** fiTe**' 

• years, nor that 

The pbintifT surrejoined, " that the goods, Wares the declaration 
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>f ANOE- andmerdiRncIise in the said declaration mentioned^ 

^";^*' were by the said plaintiff sold and delivered to the 

Wtlson. said defendants, and the said negro in the said de- 

"^^^^""^^^^ claration mentioned was hired by the plaintiff to the 

'h°"mone*to^ defendants before the month of January, in the year 

U^dne^upon 1799^ the time when the said defendants in their 



an 



^^ A®' said rejoinder state their said copartnership was dis- 
merohantiT*** solved, and this the pltuntiff is ready to verify.'* 

To this surrejoinder the defendants demurred, 
and assigned for cause of deinrurrer,that ^^ the sur- 
rejoinder is a departure in this, that it is no answer 
to the defendants' rejoinder.*' 

Upon joinder in demurrer, the court below gave 
judgment for the plaintiff* 

A bill of exceptions stated, that on the day on 
which the cause was called for trial, the court per- 
' mitted the plaintiff to withdraw his general replica- 
tion to the plea of the statute of limitations, and to 
file the above ,9/^ffCia/ replication. And that after the 
court had given judgment upon the demurrer, it re- 
fused to permit the defendants to withdraw their de- 
murrer, and their rejoinder, and to file a general re- 
joinder to the plaintiff's replication. 

2 oungSy for the plaintiffs in error.. 

I. The plaintiff below ought not to have been per- 
mitted to withdraw his general replication, and to re- 
ply specially. 

* 

Livingston, J. Is that a proper subject for a 
\5rrit of error ? 

Toungs* There are other points; but I suppose 
it is good ground for a writ of error. It creates 
delay ; and although amendments may be matter of 
discretion with the court, yet the court is bound to 
exercise its discretion soundly and legally ; it is a. 
discretion which this court will control. 

 2. The exception in the statute of limitations in* 

favour of merchants' accounts, applies only to ac- 
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counts current, where there have been mutual deal-^ 
ings, and where Bomt of the items ar« more and 
some leds than five years' standing. In such cases 
the last item shall draw all the rest out of the statute. 
But if all dealings between the parties have ceased 
for more than five years next before the com* 
mencement of the suit, the whole account is barred. 
An account which has ceased to run is an account 
eio$ed* An account closed is an account stated; and 
it is expressly decided that an account stated is not 
elDcepted from the general operation of the statute* 
Besides, the ^exception of the statute is only in fa« 
vour of actions of account^ and not actions of as* 
sumfisit. 2 Fes. 400. Welfard v. Liddel. A Mod. 
105. Chievly v. Bond. % Sound. 124. Webber v. 



Mamoi 
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The replication is repugnant to the declaration ; 
tar ixi&ney due for the hire of a negro cannot be 
*' money due on an account current of trade and mer^ 
chandise.^^ 

Tlie declaration ought to have stated the money to 
be due upon such an account. 

3. The court below ought to have permitted the 
defendant to withdraw his demurrer and his rejoin- 
der, and rejoin generally to the replication. 

E* y. Lee^ contra, having cited 3 JVooddeson^ 83. 
t5. as to the principal question, was stopped by^ the 
court, as to the error alleged in the permission given 
by the court below to the plaintiff to ahien4 before 
trial, and the refusal to allow the defendants after 
judgment upon the demurrer to withdraw it and take 
iiftsue on the fact. ^ 

Marshall, Ch. J. observed that the permitting 
amendments is a matter of discretion. He did not 
mean to say ,that a court may in all cases permit or. 

i 

• But see Serjeant JVilUama's note to that case in his edition of 
Saunders's Reports. The statute of Virginia,. fto far as it relates to 
the questions in this ease, is precisely iilce the Brttiab statute of SI 
Jae. o. 16. s. 3. . 

Vol. V. C " . 
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Mande. 

VILWE 
V. 

Wilson. 



refuse amendments without control. A case may 
occur where it would be error in a courts after hav- 
ing allowed one party to amend, to refuse to suffer 
the other p^rty to amend also before trial. But that 
is not this case. After the parties have gone to trial up« 
on a set of pleadings, and the judgment has been pro-* 
nounced, it may be doubted whether the court can 
permit the demurrer to be withdrawn. It would 
not be right in all cases, after the party had taken 
issue upon the law, and it has been decided agmist 
him, to suffer him also to take issue upon the fact* 
If it be permitted, it is a matter of great indulgence. 

There is no ground for the objection taken to the 
declaration in. this case, that it ought to have averred 
that the money was due on an account concerning 
the trade of merchandise* 

A declaration need not set forth the circumstan- 
ces which take the case out of the statute of limita- 
tions. 

ToungM cited 6 7*. R. 691. HoU v. Si^holefitldy 
to show that when general damages are given, if there 
be one bad count in the declaration, tlie court will 
arrest the judgment. 

Marshall, Ch. J. But by the statute of jeo*- 
fails in Virginia, under whose laws this case was 
tried, the judgment shall be rendered for the plain- 
tilF, upon a general verdict, if there be oae goad 
count in the declaration. 

On a subsequent day 

. Marshall, Ch. J. delivered the opinion of the 
court. 

That the exception in the statute applied to actions 
of assumpsit^ as well as to actions of account. That 
it extended to all accounts current which concern 
the trade of merchandise between merchant an(8 
merchant. That an account closed by the cessation 
of dealings between the parties is not an account 
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<itated, and' thc^ it is not^necessary that vuy of the Mahoc 

items should come within the five years. That the villb 

refditation was good, and not repugnant to the de» Wilson. 
clacation ; and that the rejoinder was bad. 

Judgment sUBrmed with costs. 



FAIRFAX'S EXECUTOR v. ANN FAIRFAX. 



£RROR to the circuit court for the district of ^Vn^heiawe 
Cxdumbia, sitting at Alexandria, in an action of ^,-,,t;;^„^'^vt|,J 
itsnumpsit brought by the defendant in error against jury must fimt 
the plaintiflf in error, as executor. Imou.a^of ^^»! 

sets in the 

Upon the issues of non assumpsit and plene ad- \^l^^ o\'|\® 
ministravit^ At jury found a general verdict, which erwise ' the 
was recorded in this form; " We of the jury find ^g"^^^. **J|Jj**' 
the issues for the plaintiff, and assess the damages meat upon the 
to two hundred and twenty dollars and ninety-five J'?"!'^*- . - 
cents.'*' Upon which verdict the judgment of the ^^t below *^ hi- 
court was " that the plaintiff recover against the terraarries af- 
defendant her damages aforesaid in form aforesaid ment,^*ani'*be' 
assessed, and also her costs by her about her suit fore the ser- 
in this behalf expended, t^ be levied of the goods and 1^%^^^^ X' 
chattels of the said Bryan Fairfax, deceased, at the service Jr the 
time of his death, in the hands of the said defendant ^^l* hu"baad b 
to be administered, if so much, &c. but if he hath suffieient. 
not so niuch, then the costs aforesaid to.be levied of 
the proper goods and chattels of the said defendant; 
and the said defendant in mercy," &c. 

The error relied upon by the plaintiff in error was, 
that the jury had not found the amount of assets in 
his hands to be administered. 

Stvann^ for the plaintiff in error, having cited Esp, ^ 
N. P. 263. and the case of Soothes Executors v.* , 
Armstrong'^ 2 Wash. 301., was stopped by the court, 
who requested to hear Mr. E* J* Lee on the other 
side. 
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FAxnrAx't jB* y^Lee^ coittra. 

Fairfax. There was no necessity for th6 jury to fiad •pe-' 
cially the amount of the assets,- for if ever so smsiU 
a sum had been found, the judgment would have 
been the same as if assets had been found to the 
vrhole amount of the plaintiff's claim. The sum 
found by the jury would not alter the judgment* It 
would s^ill have been for the whole debt de bonis 
testatoria si, i^c. and si non^ then the costs de bmi9 
propriis. 

But here the jury have in substance found that 
the defendant had assets more than sufficient to satis* 
fy the debt due to the plaintiff: for that is the aUe-* 
gation of the plaintiff in her replication, and the jury 
have found the issue fpr the plaintiff upon that rer 
plication. 

It is not more necessary to find specially up<m 
this issue than upon non assumpsit or nii debet* 

There is a difference between this c»se and that 
of Booth^s Executors v« Armstrongs 2 Wash. 301«, 
for there the finding was not, as here; generally, '^w 
find the issues for the plaintiff ;^^ but " we find for the 
plaintiff the debt in the declaration mentioned^ and one 
penny damages.^ The finding there was special^ 
and could not be construed to be a finding of the 
matter of the plaintiff^s replication as the finding ia 
the present case may and ought to be* 

The cases cited to show that the amount of assets 
found coidd not alter the judgment were, 8 Co. 34* 
Mary ShipleyU case* Cro. Eliz. 593* Waterhouse-v* 
Woodstreet. Styles^ 38* Gaiody v* Ingham. Preem. 
351. Oxendany. Hobdy. Bro. Execution^ pL Z4fpl» 
82* Godbolty 178* Newman v* Babington. Cro* Car* 
373. Dorchester v. Webb. Lex Test. 414. 
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February 21. 



Ma&sball, Ch. J* delivered the opinion of the 
court to the foUo wing effect : 
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The verdict ought to have found the amount of the Fai«»jlx'i 
assets in the hands of the defendant to be adminip- ^^ 
tered. Fairfax. 

The cases cited to show that the judgment must 
be for the whole sum, if the verdict find any assets^ 
have been overruled. This is declared by Lord 
Mansfield^ in a case cited in Grvillim^s edition ofBac* 
Abr. and the law is now well understood to be^ that 
the executor is only liable for the amount of assets 
found by the jury. In Virginia the law has been so 
settled* The case cited from 2 Wash. Rep. 
is preckely in point. The counsel for the defiend- 
ant in error attempted to show a distinction ari* 
sing from the difference of form in which the ver- 
dicts were rendered. But the two verdicts appear 
to the court to be precisely alike in substance. 

The defendant in error relies on the form of the 
issue. She contends that as the repliciuion alleges 
that the defendant h^ assets more than sufficient to 
satisfy the debt, the finding of that issue for the 
plaititiff below, is in efieet finding that the defend- 
ant has assets' more than sufficient to satisfy the debt; 
and^if so, it is wholly immaterial what the real 
amount of assets is. But if this were the issue, 
and the demand were 500 dollars, if the jury should 
find that the defendant had assets to the amount of 
499 dollars, the judgment must be for the defend* 
ant. 

But the law is not so. An executor is liable for 
the amount of assets in his hands, and not more. 

The issue really is, whether the defendant has any^ 
and whatt amount of assets in his hands. 
•• 

Judgment reversed.* 

* Vide, S T. B. 6SS, 689. Harrison v. Beecles. 

£. J. Zee had pi^viouslj moved this court to quash the vrit of er* 
rOT, because the eitatton vgs not served on jfnn Fairfax, the defendant 
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^^J' , M'KEEN V, DELANCY'S LESSEE. 

Ublancy s 



Cnderih* act ERROR to the circuit court for the district <rf 
n'M of 1715, Pennsylvania, m an action of ejectment* 

'wlifeh requires 

acknowie!ilged^ The only question was, whether the exempUfica- 
before a ju9- tion of a deed from Allen to Delancy, could be law- 
'i'le ^^niy ^""7 ^ead in evidence at the trial- 

where the ^ 

h^en the*\Sng ^^** question arose upon the following case : 

established 

fhT^^ear^'frrs William Allen, on the 27th of December, im, 
toacknowiedge being seised in fee of the land in controversy, lying 
fieeds before a iq Northampton county, by deed of bargain and sale 
supreme cour^ of that date, conveyed the same to James Delancy 
ofthepi-ovince and Margaret his wife, in fee. The deed also con- 
«la. A^ndStho' veyed real estate in the counties of Philadelphia 
the act of 1715 and Bucks, and was acknowledged by the bargainor 

ti^rize^'^sucn ^^ ^^^ ^^^y ®^ Philadelphia, on the rth of December, 
practice, yet as 1772, before John Lawrence, one of the juati€e8 of 
It has prevailed ^}je supreme court of the province of Pennsylyania« 

ltlStobec6n- , ^ ,, i-^i-ri*ir -»-.-« • i^ rr 

sidered as a ^nd recorded on the 11th oi May, 1773, m the omce 
«orrect exposi- of the recorder of deeds for the city and county of 
tute.*' ^ ^* ' Philadelphia; but not recorded in the county of 
Under the Northampton, nor in the county of Bucks, nor in 
i?^deed**con- ^y^^'her county in Pennsylvania; offices for re- 
«ve}'ed lands io cording deeds being established in the said counties . 
tie!r*^d*^^was ^^ Northampton and Bucks, according to law, from 
i-ecordcdinone the date of the said deed to the present time* 

of those coun- 

pUfication of it The Circuit court admitted the exemplification to 
vas good evi- be read in evidence; and the verdict and judgment 
lamh ?ii^° the Were for the plaintiff below. 

other counties. 

In error; but on her husband Charles I. CaUett, ivith whom she had ia- 
terraarried since the judgment below. 

But the couct overruled the motion, saying. 

That the act of congi'ess, vol, 1 . p. 62. $ 22. does not designate the 
. person upon ^hom the citation shsll he served, but only directs tbKt 
• the adverse party shaU ha!veatleaa$ thirty day 9^ notice. 

The citation served on the hiteband is wel). The service is aufficieftt* 
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Rodney^ Attorbey-General, for the plaintiff in M^Kstir 

^"'^^* Delancy'* 



By the laws originally agreed upon and adopted 
by William Penn and his followers^ before they left 
England, in May, 1682, section 20. (Appendix to 
Laws of Pennsyhania^ p. 4«) it was declared, that ^^ to 
prevent frauds and veitations within the said pro- 
vince," ^^ all conveyances of land made in the said 
province" " shall be enrolled or registered in the 
public enrolment-oifice of the said province, within 
the space of two months next after the making 
thereof, else to be void in law." Deeds made out 
of the prbvince were to be enrolled in like manner 
within six months. 

This ^ows that it was the. pre vailing sentiment 
among them that means should be taken to prevent 
clandestine conveyances ; and from thence it may be 
inferred that such was the intention and end of all 
their laws requiring the enrolment of deeds* 

By the act of 168$, c. 79. {Appendix^ p* 9.) it is, 
enacted, ^^ that all dee(ds of sale, mortgages, settle- 
ments, conveyances^ (except leases for a year,) shall 
be declared and acknowledged in open court*" 

In 1688, a temporary law, to continue one year 
only, confirmed deeds theretofore made and not 
properly recorded, and allowed twelve months for. re- 
cording deeds made out of the province, and six 
months for those made in the province ; otherwise 
they were to be void* The same act permits the 
recording of bills, bonds and specialties, for safe 
kee{Hng, but expressly declares that such recording 
is not necessary as to those writings* 

In 1693 it was enacted that deeds were good and 
valid, although never recorded ; and it was declared 
that no deeds or other writings shall be required to 
be recorded; but that such deeds and writings as 
shall be enrolled or registered in the RolPs Office^ 
and the exemplification of the records of the same, 
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M<Keen in all courts of judicature, shall be allowed and 
DelIncy's J^^g^^ as valid as the original. 



Lessee. 



Then came the act of 1715, c, 9» {Laws of Penn- 
sylvania^ p. 78-) the 1st section of which enacts, 
" that there shall be an office of record in each 
county in this province, which shall be called and 
styled the office for recording of deeds y'* and that the 
recorder ** shall record, in a fair and legible hand, 
all deeds and conveyances that shall be brought to 
him for that purpose, according to the true intent 
and meaning of this act." The 2d and 3d sections 
provide that all conveyances of land in the province 
*' may be recorded in the said office^'* but before the 
same could be recorded they were to be acknoW* 
ledged or proved " before one of the justices of the 
peace of the proper county or city rvhere the lands 
lie:' 

The 4th section enacts, " that all deeds and con- 
veyances made and granted out of this province, and 
brought hither and recorded in the county where the 
lands lie, (the execution thereof bein^ first proved 
by the oath or affirmation of one or more of the wit- 
nesses thereunto, before one or more of the justices 
of the peace of this province," or before any mayor, 
&c. of the place where executed, certified, &c.)' 
** shall be as valid as if the same had been made, ac- 
knowledged or proved in the proper county where 
the lands lie in this province." 

The 5th section enacts, " that all deeds made, or 
to be made, and proved or acknowledged and re- 
corded as aforesaid^ which shall appear so to be, by 
endorsement made thereon, according to the true 
intent and meaning of this act, shall be of the same 
force and effect here, for the giving possession and 
seisin, and making good the title and assurance of the 
said lands, tenements and hereditaments, as deeds of 
feoffment with livery and seisin, or deeds enrolled 
in any of the king's courts of record at Westminster, 
are or shall be in the kingdom of Great Britain : 
and the copies o^ exemplifications of all deeds so 
enrolled, being examined by the recorder, and cer- 
tifiecl under the seal of the proper office, (which the 
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recorder or keeper thereof is hereby required to 
affix thereto,) shall be allowed in all courts where 
produced, and are hereby declared and enacted to be 
as good evidence, and as valid and effectual in law, 
as the original deeds themselves, or as bargains and 
sales enrolled in the said courts at Westminster, 
and copies th^|eof,'can be, and that the same may 
be showed, pleaded and made use of accordingly* 

The 6th section declares the force and effect of the 
•words " grants bargain and aelL^^ 

The tih, section declares the punishment for for^ 
g^ing certificates of acknowledging and recordiogw 

The 8th section enacts, ^' that^no deed or mort- 
gage, or defeasible deed in the nature of mortgages, 
hereafter to be made, shall be good or sufficient to 
convey or pass any freehold or inheritance, or to 
grant any estate therein for life, or years, unless such 
deed be acknowledged or proved, and recorded 
within six months after the date thereof, where such 
lands lie as herein before directed for other deeds. ^ 

The 9di and 10th sections prescribe the mode of 
acknowledging &ati3faction of mortgages. 

V 

The 11th section appoints recorders for the re- 
spective counties o£ Philadelphia, Bucks and Chea- 
ter, which were then the only counties in the pro-> 

vince. 

* 

By this act no, power was given to a judge of the 
supreme court. . Indeed, no such court then ej^isted. 
The supreme court was established by the act of 
May 22, 1722, section 11. but no such power is 
given thereby to the justices of that court* 

The act of 1775. expressly gives the power to the 
justices of that court, from whence it strong infer- 
ence is drawn that" they had not the power before* 
The expressions of the second section of that act are, 
^^ that all such deeds and conveyimces, which shall 

be made and executed out of thia province, after the 
Vol. v. D • • 
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publication of this act, and acknowledgetl or proved 
in manner as directed by the laws heretofore for that 
purpose made, or proved by one or more of the sub- 
scribing witnesses before any supreme judge of this, 
province, shall be recorded," &c. It is clear from 
this mode of expression, that a deed acknowledged 
or proved before a supreme judge ^ #as not acknow- 
ledged or proved in manner as directed by the laws 
theretofore for that purpose made* Such an acknow- 
ledgment, therefore, prior to the year 1775, was not 
legal, and did not, under any existing law, authorize 
the recording of the deed ; and the exemplification 
of a deed from the records, not legally recorded, 
cannot be evidence* 

This deed was acknowledged before a supreme 
judge prior to the year 1 775, and not before any 
justice of peace of the province. 

Again, it is clear from the purview of the act of 
1715, that the proper office for recording deeds of 
lands, was the office in the county where the lands 
lie. 

These lands lie in Northampton county, but the 
deed was recorded only in the office of the county 
of Philadelphia. This objection is as fatal as that 
respecting the acknowledgment* 

Lewisy contra. 

There was a supreme court in Pennsylvania long 
before the act of 1715. It is mentioned in the 9th 
section of the act of March 27, 1713, c. 3. where 
an appeal from the sentence of the orphans' court is 
given to the supreme court. 

1. As to thepbce of record. 

Part of- the lands conveyed by this deed lie in the 
county of Pennsylvania, in which county the deed 
was recorded. It was therefore within the strict 
letter of the law recorded in the county where the 
lands lie. It was not necessary by the act that the 
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de^d should be recorded in every county in which M<Kbih 

any part of the lands should lie. It was sufficient j^ amoy*$ 

if recorded in the cpun ty where any part of the lands Lessbs. 

lie. ^ 

But it was not necessary that it should be record^ 
ed in the county where the lands or any part of 
thejn lie. 

< 

The object of the act ;was not notice but safe keep- 
ing of the deeds. It does not require that any deed 
should be recorded. It was intended merely for the 
benefit of the grantee, and for that purpose it was 
immaterial in what public office the deed was re- 
corded. Before the act of iri5, the Roll's Office in 
Philadelphia was the only place of record. That 
act simply provided that there should be such an 
office in every county, to which people might with 
convenience resort to put their deeds on record for 
safe keeping. 

3y the 1st section of the law, the recorder in each 
county is bound to record all deeds which shall be 
brought to him for that purpose^ whether the lands 
lie within or without the county. " The ^atW office,'' 
in the 2d section, means either of the said offices. 
No time is limited within which the deed must be 
recorded. 

The whole tenor of the act shows that the pur- 
pose of recording was merely for safe keeping. 

Thus stood the law till the act of 17/5 declared, 
that unless deeds and mortgages should be acknow- 
ledged, or proved and recorded, within a certain time, 
in the counties where the lands lie, such deeds or 
mortgages should be void as to creditors and sub- 
sequent purchasers. 

The ^ovisions of this act show that no such pro- 
visions existed before. The evil complained of in 
the preamble of the act, was the frauds upon creditors 
and subsequent purchasers by means of ^^^r^^ deeds 
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M<Kbkh smd mortgages. This evil could not have eidsted if' 
d»la^kcy'« theobject of the act of 1715 was to give notice. 

The object of that act, therefore, was a^e keeping. 
The recording or the omission to record the deed 
did not affect the title. It was therefore perfectly 
immaterial in which of the offices the deed should 
be recorded. It was perfectly optional with the 
grantee whether he would have his deed recorded at 
all; and if he did choose to have it recorded, it was 
equally optional with him in which of the offices it 
should be recorded. 

2d. As to the acknowledgment. 

It had • been the cotemporaneous and uniform 
practice from the year 1715 to the date of this deed, 
to acknowledge deeds before a judge of the supreme 
court of Pennsylvania. That practice had never 
been questioned. The grantor in the present deed 
was the chief justice of that court and had been so 
for 40 years before. He and the judge who re- 
ceived the acknowledgment must have been perfect- 
ly satisfied of the practice, and that it had been un- 
questioned. Judge Peters, who sat in the trial of 
this cause in the court below, stated, and the whole 
bar admitted, the practice to be so. No person 
could be better acquainted with this practice than 
Judge Peters, whose father was secretary of the 
land-office, and who was himself a large landholder. 

There never was a doubt suggested upon this 
subject until the present case. If the practice be 
^ now decided to be incorrect, it will cut deep into the 
titles of Pennsylvania. 

Livingston, J. I. doubt whether this court can 
take notice of such a practice unles.s it be spread 
upon the record by a bill of exceptions, or found by 
a special verdict. If we can, and if the practice be 
so, I think it puts an end to the question. 

Letvis» The.eytdence of the practice was offisred, 
not to the jury as<a fact, hut ^to the judge, to inform 
him what' had been the construction uniformly put 
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upon the law by courts, judges and legiBlators, and m«Kebk 
by the whole people of the state. Dblanct's 



Marshall, Ch« J. I do not know how this 
court can take notice of it as a practice or custom, 
without the consent of the parties ; but I consider 
it as an exposition or construction of the law* If de* 
cisions of the courts of Pennsvlvania had been made 
upon the question, they might be produced* If no 
cases are r^feported, the court will take other infor- 
mation as to the construction given to the law by the 
courts of Pennsylvania. 

If such have been the uniform decisions of their 
courts at tht^ time, as there are no reports of cases, 
if the counsel agree as to the construction given by 
the courts, this court can receive it as evidence of 
those decisions. But if gentlemen differ in their 
statements^) the court would not be willing to decide 
as to the credit to be given to the one statement or 
liie other. 

JngtrsoUy for the plaintiff in error, said he could 
not admit any statement admitting that it had been 
the practice to admit in evidence exemplifications of 
deeds not recorded in the county where the lands 
lie. 

Lewis named %7 cases in which he had been con- 
cerned as counsel, and in which such exemplifications 
had been used in evidence, and no objection ever 
taken. 

Marshall, Ch. J. That part of the argument 
may be omitted for the present, and if the court 
should not be able to decide the case without evi- 
dence of the practice, we will decide whether we 
will hear the. statenients on that subject- ' 

Lewis* Part of the lands lie in Philadelphia coun- 
ty, where the deed was recorded. An exemplifica- 
tion would be good evidence in a contest respecting 
those lands, arid if good evidence for one purpose, 
it will be good as tatbe other. 
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m<Kebk If the law authorizes a deed to be recorded- in s 
^\ , particular office, an exemplification from that office 

Lessee. is good evidence in all cases. It would have been 
good evidence in an action of covenant upon the 
deed ; and there can be no difference in an action 
of ejectment. G/7*. £v. 97. 99, 100. 2 Fin. Air. 
598. 12 Fin. 105. 107. 2 Eq. Cos. Mr. 413. 

IngersoUy in reply. 

The common law did not require any deed to be 
recorded. Before the act of 1715, the English re- 
gister acts, and the acts for enrolment of deeds, 
were well known in Pennsylvania : and they were 
for the purpose of notice. The evil to be remedied 
was the frequency of clandestine conveyances. 

The 1st section of the act does not require the 
recorder to record " all deeds and conveyances 
which shall be brought to him for that purpose," but 
^^ all deeds and conveyances which shall be brought 
to him for that purpose according to the true intent 
and meaning of this act;'*'* that is, all deeds and con- 
veyances of land lying in his county* 

The 2d and 3d sections require the acknowledg- 
ment or proof to be before one of the justices of the 
peace of the proper county or city where the lands lie* 
The power to certify acknowledgments was not given 
to a judge of the supreme court until 1775, when 
the express grant of the power was strong evidence 
that they did not already possess it. 

There is no more reason that a foreign deed 
should be proved and recorded in the county where 
the lands lie, than that a domestic deed should be 
so proved and recorded. Yet the 4th section of the 
act is explicit with regard to foreign deeds, that 
. they* shall be so proved and recorded ; 'and in order 
to show that they meant the same thing in the case 
of domestic deeds, the legislature say that a foreign 
deed, so proved and recorded, shall be as valid " as if 
the same had been made, acknowledged, or proved^ 
in the proper county %vhere the lands //>/" thereby 
5 • 
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intimating, that the acknowledgment or proof in the M«Kmn 
county where the lands lie, was the proper mode in Delanct's 

all other cases. Lessee. 



*   

The 5th section immediately follows, and declares 

that all deeds ** proved or acknowledged and re- 
corded as aforesaid<^^ shall transfer the possession, 
and that exemplifications thereof shall be evidence* 

Here the words " as aforesaid*'^ refer to the de- 
scription last antecedent, that is, in the county where 
the lands lie* Again in the 8th section it is declared, 
that no mortgage shall be good unless acknowledged 
or proved and recorded where the lands lie ^^ as 
herein before directed for other deeds*'* This expres- 
sion clearly shows that the legislature had before 
directed that other deeds should be recorded where 
the lands lie. 

They had mentioned before but two other kinds 
bf deeds, viz. foreign and domestic. With regard 
to foreign deeds they had been as explicit as in the 
case of mortgages ; and if any doubt could be raised 
as to their expressions relative to domestic deeds, 
that doubt must be removed by the expressions in 
the 4th and 8th sections* 

March 11. 

t 

■■s 

Marshall, Ch. J. delivered the opinion of the 
<rourt as follows^ viz. 

This case depends entirely on the acts of the le- 
gislature of Pennsylvania, respecting the registering 
of deeds. 

The law of Pennsylvania, oti this subject, had 
varied at diiferent times ; but as it stood in iri5, 
when the act passed which must decide' this contro- 
versy, the recording of a deed was not necessary to 
its validity ; but d^eds might be enrolled, and an ex- 
emplification was testimony in all courts. 

The act of 1.715 established an office of record in 
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each county in which deeds were to be recorded, 
and declared an exemplification from the record to 
be as good evidence as the originaU This act, 
however, does not make the recording of a deed 
essential to its validity. 

To entitle a deed to be recorded, the act requires 
that it shall be acknowledged or proved " before 
one of the justices of the peace of the proper county 
or city where the lands lie.'* 
• 

In this case the lands lie in different counties ; and' 
the deed was acknowledged before John Lawrence, 
one of the justices of the supreme court of Pennsyl- 
vania ; and was recorded in the office for the city 
and county of Philadelphia, in which a part of the 
lands lie. The land, however, for which this suit 
was brought, lies in a different county. 

The first question which presents itself in this 
cause is, was this deed properly proved ? 

Were this act of J715 now, for the first time, to 
be construed, the opinion of this court would cer- 
tainly be, that the deed was not regularly proved. 
A justice of the supreme court would not be deemed 
a justice of the county, and the decision would be, 
that the deed was not properly proved, and there- 
fore not legally recorded. 

But, in construing the statutes of a state on which 
land titles depend, infinite mischief would ensue, 
should this court observe a different rule from that 
which has been long established in the state ; and 
in this case, the court cannot doubt that the courts 
of Pennsylvania consider a justice of the supreme 
court as within the description of the act. 

It is of some weight that this deed was acknow- 
ledged by the chief justice, who certainly must have 
been acquainted with the construction given to the 
act, and that the acknowledgment was taken before 
another judge of the supreme court. It is also re^ 
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i:oU«cted that the g a sup- AfKuv 

ported the conveyaB to the DtLXKcrt 

universal unaersCandi poiat, Lbueb. 

and that ihosc who ci other ^^--y-^-^ 

joints, did not contn that is 

decisive with the court is, that (he judge who pre- 
sides in the circuit court for the district of Pcna- 
sjrlvania, reports to us that this conitruction was 
universally received. 

On this evidence the court yields the construction 
tthich would be put on the words of the |ct,'to thst 
ivUcb the courts of the state have put on it, and on 
which matiy titlm may probably depend. 

Tile next question is, was this deed recorded id 
such an office as to make the exemplification evi' 



Without reviewing all the arguments which have 
been urged from the bar, or all the sections of the 
act, it may be sufficient to observe, that this ooort it 
satisfied that, where a single tract of land is convey- 
ed, the law requires th« deed to be recorded in the 
office of the county in which the land lies ; but if 
several tracts be conveyed, it appears to this court 
that neither the letter nor the spirit of the act re- 
qtures that the deed should be recorded in eacb 
coHnty. 

It is material in the construction of this act, that 
the validity of ^m deed ia not affected by omitting  
to record it. Though not recorded, it is still binding 
to every intent and purpose whatsoever. The only 
legal effect produced by recording it ia its preserva- 
tion, by making a copy equal to the original. The 
principal motive, then, for requiring that it should 
be proved before ajusticc of the particular county 
in which the land lies, and recorded in that county, 
is that which has been assigned at the bar. It is the 
additional security given by those provisions, that a 
deed, never executed, might not be imposed on the 
recorder. This object is as completely obtained by 
placing tfae deed on the records of that coun^ ia 
Vrt. V. " H 
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M'Kebn which one of the tract* of land lies, as it could bi^if . 
l>Ei.ANCY?s ^^^ deed conveyed no other tract. The verity of * 
Lessee, the deed is as completely secured in the one case aaf 
in the other. 

It appears to the court also to be within the letter 
df the law. This deed was unquestionably properly 
admitted to record ih the office of the city and county* 
of Philadelphia. It conveyed lands lying within that 
city and county, and, on any construction of the act, 
might be there recorded. The act then proceeds 
to say,'"4^at the copies of all deeds, so enroHed"^ 
shall be allowed in all courts where produced, and 
are hereby declared and enacted to be as good evi- 
dence, and as valid and effectual in law, as the ori- 
ginal deeds themselves.'' 

The whole deed, then, is evidence by die letter of 
the act. The whole is a copy from the record. If 
the validity of the conveyance depended on its beifig 
recorded in the county where the land lies, then a 
deed might be good as to one tract, and bad as to 
another. Btit the deed is valid, though iK>t recorded; 
and the question is, whether the copy is evidence as 
to every thing it contains. The execution of the 
deed is one entire thing, and is proved so as ta ad- 
mit the instrument to record. The copy, if true in 
part, is true in the whole ; and if evidence in part, 
must, under the^act, and on the general principle that 
it is the copy of a record, be evidence in the wfadle* 

There is no error in the judgment of the circuit 
court! and it is affirmed with costs. 



'yOHN AND JAMES TUCKEJEl if. OXLEY, AS- 
SIGNEE OF T. MOORE, A BANKRUPT. 



tJnder the ERROR to the ciTctdt coErt of the district of Co- 
ort^he" Un/ted 1^^^*»> sitting at Alexandria, in an action of assumf- 
States a jwnt sit fbr goods sold and tlelivered, brought by Oxlcy^ 
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iassignee of Thomas Moore, a bankrupt agaiist the Tuckeri 
plaintiiFs in error. Upon the general issue, the Oxley. 
jury found a verdict for the plaintiff below for 143 >i^*vx,/ 
dollars and S3 cents, subject to the opinion of the debt mny be 
court upon the following case : JJ^ ^JS!nue 

clfltmofiheiit* 

Thomas Moore* the bankrupt, carried on the trade *f^^ ^^ ^"f 
aod busmess oi a vendue master m copartnership nen. But such 
with one Henry Moore, which copartnership was on ^^^ <»^ 
the 31st of March, 1802, dissolved on the terms that lLde*at law. 
Thomas Moore should collect the balances due to,and iiwtopendeutof 
pay the debts due from the joint concern as far as the u^. *** 

joint property \Yould extend. Thomas Moore car- a Mnt debt 
ried oi;i the trade and business of a vendue master on ^J^^^^. 
his j^^parate account from that time until the 2d of rate eommit- 
September following, when he became bankrupt, and JjISSend * re! 
a commission being diily awarded and issued against eeive«t. it is 
him, he was duly declared a bankrupt according to *T?*^7 "****^® 

^•L 1 r i_ T T • 1 o 1 • r ® which oan re- 

the laws oi the United States then m torce concern- strain the joint 
ing bankrupts; under which the plaintiff was duly ap- «"^*?'' *"»™ 

• . 1 ^. ^ ^ r receiTinir his 

pomted assignee. f^i, dividend 

until the joint 

While He^ry and Thomas Moore carried oa the hJfStld'"'."* 
busmess of vendue master in partnership, they be- 
came jointly indebted to the defendants, John and 
Jamiss Tucker, in tl^e sum of 106 dollars and 49 
cents, being the balance of account due to the de- 
fendants^ for their goods so}d by H. and T. Moore, 
at vendue* After the dissolution of the partnership, 
and while Thomas Moore parried on business on 
his separate account, the defendants, the Tuckers, 
at different times, from the 19th of April to the 22d 
of July, 18Q2, knowing that the partnership was dis- 
solved, and that Thomas Mopre carried on busi- 
ness on his i^eparate account, purchased of him at 
yendue, goods to the amount of 113 dollars and 12 
cents, which goods were charged to the defendants, 
the -Tuck^s, in the separate books of Thomas 
Moore, without credit being giv^n to the defendants 
for the joint debt dui& to them from Henry and ' v 
Thomas Moore* Thomas Moore being examined 
as a witaess, proved that he intended, at the time of ,, 
9elUng the goods- to the defendants, to give them 
crecUt for ^e. joint, cjebt du^ to thein from Henry 
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and Thomas. Moore, but nothing was said or agreed • ' 
on the subject, between him and the defendants, nor - 
was any such credit ever given before his bankruptcy. 
This action is brought for the price of the gopds so 
sold and delivered by Thomas Moore in his sepa- 
rate capacity. If the cdurt should be of opinion, 
upon the caise stated, that the defendants are entitled 
to have the joint debt due to them by Henry and 
Thomas Moore deducted from the sum claimed in 
this action, the verdict was to be reduced to 16 dol- 
lars and 63 cents, and judgment to be entered ac- 
cordingly. 

The opinion of the court below being, that Ae 
joint debt could not be set off against the separate 
claim of the bankrupt, judgment was rendered for 
the plaintiff for the larger sum; whereupon the de- 
JFendants brought a writ of error. 

CV Simmsy for the plaintiff in error. 

» 

All contracts with partners are joint and several | 
and eyery partner is liable to pay the whole. In what 
proportion the others are to contribute is a matter 
inerely among themselves. The plaintiff may bring 
his action at law against any one of the partners, and 
can only be compelled by plea in abatement to join 
them all* 5 Burr. 261 a. 1 Eapi. 117. 

By the 42d section of the bankrupt law, (vol. 5. 
p^ 74.) it is declared, that where there hath been mu- 
tual credit given by the bankrupt and any other per-* 
son, or mutual debts between them, the a^ignee 
shall state the Account between them, and one debt 
shall be set off against the other, and the balance of 
such account, after such set-off, and no more, shaH 
be claiined or paid on either side respectively. 



•» «- 



I«ord Chancellor Hardwicke, in - Edwards^ s case, 

' 1 Atk. lOO. doubted whether, under the statute^ re- 

, lating to mutual debts, a debt due from Al to B. 

' could be setoff against a debt due frotli "B. to A. and 

C* In that case, C. was vkpt in any s^mner li%Me to 

9« for the debt 4ue imm 4< to B« 
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" Bui in the present cas^, Thomas Moore was liable 
to the. Tuckers for the debt due to them from 
Henry and Thomas Moore, and the Tuckers might 
have compelled payment frOih Thomas alone. 

The clause in the act of parliament, 5 Geo* II. re- 
lating to mutuad credits, and which is the same as the 
43d section of our bankrupt law, has received a very- 
liberal construction. 1 Atk. 2281 Ex parte Deeze^ 
1 Atk. 230. Ex parte Charles PreicoU 

By the 34th section of the bankrupt law it ap- 
pears that a partnership debt may be proved on a 
separate commission against one of the partners. By 
that section it ts declared, that the ^^ bankrupt shall 
be discharged from all debts by him due or owing 
at the time he became bankrupt, and all which were 
or might have been proved under the commission ;'* 
with this proviso^ ^^ that no such discharge of a bank* 
rupt shall release or discharge any person who was 
a partner with such' bankrupt, at the time he became 
bankrupt, or whs was then jointly held or bound with 
such bankrupt, for the same debt or debts from which 
such bankrupt was discharged as aforesaid." 

And it may be laid down as a general rule, that a 
debtor of a bankrupt may be allowed to set off any 
debt due from the bankrupt which' he could have 
proved under the comn>ission. Coop* B. L* 24/. 

Jones J eontra. 

The debt fin* whkh this action was brought against 
the Tuckers, was contracted* long after the dissolu- 
tion of the partnership of Henry and Thomas Moore. 
It was, and yet stands, charged against them on the 
separate books of Thomas Moore, 

It is neither a mutual debt, nor a mutual credit. 
They are claims in different rights. ' 

It is a general principle, in cases of bankruptcy, 
that the joint funds are to be 'applied to the'discharge 
of the joint diebts, ai>d the i^eparate funds itk the dis- 
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Tuckers charge of the separate debts. The. separate crfdhbtjii 
^- can only come upon the joint fund for their debtor^s 

share of the surplus, after paying the joint creditoraf 
and the joint creditors can only come upon the sepa? 
rate fund for the surplus^ after payment of the sepa- 
rate creditors* 

A joint crcfditor can only prove under the sepa« 
rate commission for ^he chance of that surplus, aad 
to assent to or dissent from the allowance of thecer* 
tificate« Cooie*9 B. L. (4th ediu) 237. 244. 250. 3 
Fez.jun. 238. Ex parte Elton* 4 F<K5.jun. %Z7/Ex 
parte AbelL 

There is no statute in Virginia which audiorize^ 
set-off. The question depends entirely upon the 42d 
section of the bankrupt law of the United States, 
which is precisely like the 28th sectiori of the act of 
parliaimentof 5 Geo. IL c. SO. Cookers B, JL, S4U 
544. 

It is clear that the separate cr^itors cannot come 
upoii the joint fund until all the joint creditors are 
paid ; it is unreasonable that the j(Mnt creditors 
should take the whole separate estate without looking 
at all to the joint estate* In the present case it is not 
stated that the joint funds were exhausted.- It does 
not appear but that the other partner is solvent. The 
assignee of Thomas Moore cannot collect the debt; 
due to Thomas and Henry Moore, and it is inequi- 
table that he should be 9bliged to pay their debts. 

^ In order to be set off under the bankrupt law, it 
must be 2l plain mutual credit. CooAe'^s B* Z* 568* U 
due in different rights, it cannot be set off. A separate 
claim against one partner cannot be set off agaltMt a 
joint demand. 1 Wash, 77* Scott v. Trent. 

S&mtnSj in reply. 

\' The defendants below might have proved their 
debt under the commission against Thomas Moore. 
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The a^tb sec^oQ of the bankrupt b|w providea, 






1 



V. 
OXLEY. 



:PEBIWJAitt, 1809. . Sd 

» p 

Unat a discharge under ' a commission against one Tucksm 
partner shall not discharge the other partner; which 
provision would be wholly unnecessary, if a joint 
debt could not be proved under that commission. 

It is true that there is no statute in Virginia au- 
thorizing set-off; but under the equity of the statute 
respeoting the action of debt by the assignees of 
promissory notes and bonds', set-off has been allowed 
in that state. 

But the assignee of T. Moore, if he had an equi- 
table right to the joint debts, might bring an action 
in the joint name, and a court of law would protect 
his equity. 

Livingston, J. I do not recollect any particu- 
lar audiority, but I have always considered it as one 
of the clearest principles of law,that a jointdebt can- 
not, at law, be set off against a separate claim. 

February 15. 

Marshall, Ch. J. delivered the opinion ol the . 
court, as follows : 

In this case the plaintiffs in error, who were de^- 
fendants in the circuit court, claimed to set off against 
a de|>t due from them to Thomas Moore, the bank- 
ri^>t, a debt previously due to them from the firm of 
H« asid T. Moore, which firm was dissolved, and the 
partnership fund had passed tQ T. Moore. > This 
ofisetwas not allowed; and its rejection is the error- 
alleged in the proceedings of the circuit courts 

At law, independent of the statute of bankruptcy, 
the court is of opinion that this, discount could not 
have been made in a suit instituted by Thomas 
Moore against'the Tuckers ; and if th? words of t^ie 
act qf congress allowing set-off in the case of mu- ^ 
tual debts and credits were to be expounded with- 
out regard to the provisions of that act in other re^ 
spects, it is probable that they would not be extended^ 
be^'ond that technical operatiop, tq whicl^ has beeiv 
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Tuckers allowed the term " mutuarl debts," in ordjnaty cs^MIs 
OxLBY. ^^^ ^^^ bankrupt law changes essentially the rela- 
tive situatioi^ of the parties ; and the provisions 
making that change are thought, by a majority of the 
court, to have a material influence on the words of 
the 42d section of the act, which provide for the 
case of mutual debts and credits. 

It is the opinion of the court that this is a debt, 
which might have been proved under the 6th section 
of the act. It is a debt, which, by a suit against 
both the partners, might have beien recovered against 
either of them, and either might have been compelled 
to pay the whole. Although due from the company, 
yet it is also due from each member of the compaay ; 
and the claim of the creditor for its satisfaction ex- 
tended, previous to the act of bankruptcy, to th& 
whole property of each member of the firm, as well 
as to the joint property of the firm. It would be 
certainly impairing that claim to apply, by the ope* 
ration of law, the whole particular fund to othcr^ 
creditors, who, at the time of the bankruptcy, had 
not a better legal claim on that fund than the Tuck- 
ers, without allowing them to participate in it* The 
court, therefore, would be much inclined to consider 
the creditors of the partnership as having a right, 
•under the general description of credifors of the 
bankrupt, to prove their debts before the commis- 
sioners. But all doubt on this subject seems to be 
removed by the proviso to the d4th sectioa. That 
section declares, that the bankrupt shall be discharged 
from all debts which were due from him ajt the date 
of the bankruptcy, and all which were or might have 
been proved under the said commission, ^^ Provided 
that no such discharge of a bankrupt shall release or 
discharge any person, who was a partner with such 
bankrupt at the time he or she became bankrupt, or 
who was then jointly held or bound with such bank~ 
rupt for the same debt or debts, from whieh such 
bankrupt was discharged as aforesaid." ^ 

Thomas Moore, then, is discharged from the debt 

due from I{«nry add Thomas Moore to the Tuckers ; 

^ and if he id di^qhafged therefrom, it would seem to 
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be an infraction 6f theln pre-existing rights not to al- 
low them a share of his property. It is deemed by 
the court material in the construction of this statute^ 
that, as the proviso shows the joint creditors to be 
within the description of the terms creditors of the 
bankrupt, so as to enable them to prove their debts 
under the commission, they are of necessity com* 
prehended within the same terms in those sections 
trhich direct to whom the dividends are to be made. 
The words of the 29th and 30th sections are im- 
perative. They command the commissioners to di- 
vide the estate of the bankrupt -among such of his 
creditors as shall have made due proof of their debts, 
in proportion to the amount of their claims. Conse- 
quently, every creditor who proves his debt is enti- 
tled to a dividend. 

But, although the creditors of H. and T. Moore 
might have proved their debt before the commis- 
sioners, and have received a dividend out of the 
estate of the bankrupt, it may be contended that, 
having failed to do so, they are not entitled to set off 
their whole claim. 

The 42d section of the act directs, that where it 
shall appear to the commissioners that there hath 
been mutual credit given by the bankrupt and any 
other person, or mutual debts between them at any 
time before such person became bankrupt, the as- 
signee or assignees of the' estate shall state the ac- 
count between them, and one debt may be set off 
against the other ; and what shall appear to be due 
on either side, on the balance of such account, after 
such set-off, and no more, shall be claimed or paid 
on either side respectively. 

The term " debt," as used in this section, is fairly 
tD be construed to mean any debt for which the act 
provides. A debt which may be proved before the 
commissioners, and to the owner of which a divi- 
dend must be paid, is a debt in the sense of the term 
as used in this section. 

Vol V. p - 
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l^uGKERS Were this'db'ubtful^ it cannot b^ denied that the 

advantage given by the section is reciprocal, and in 
any case where the set-off wotdd be allowed, if thfe 
balance was against the bankrupt, it must be allowed 
if in his favour. It has already been stated that the 
Tuckers might have proved their claim before the 
commissioners. Can it be doubted that the whole 
of the debt due to the bankrupt would, under this 
section, have been deducted from that claim ? We 
think it cannot be doubted. Then, the terms ap- 
plying alike to each party, the debt due to the Tuck- 
ers must be set off from that which they owe the 
bankrupt. 

If the " assignee of the estate ought to have stated 
the account,'* and have only claimed the balance, his 
omitting so to do cannot enlarge his rights; he can 
only recover what he ought to have claimed. 

This, which seems to be the naked law of the 
case, is not unreasonable. It is fair to conclude that 
the Tuckers forbore to recover the money due to 
them from H. and T. Moore, in consideration of 
their dealings with T. Moore, after he traded on his 
separate account. 

This exposition of the bankrupt act appears to the 
court to conform to that which is given in England* 
As- the bankrupt law of the United States, so far as 
respects this case, is almost, if not completely, copied 
from that of England, the decisions which have been 
made on that law by the English judges may be con- 
sidered as having been adopted with the text thej 
expounded. 

In England, it has never been doubted that a man, 
having a claim on two persons, might become a peti- 
tioning creditor for the bankruptcy of one . of them. 
Such petitioning creditor has always been admitted 
to prove his debt before the commissioners, and to 
receive his dividends, in proportion^ with the,.other 
creditors. He is, then, inxontemplation of the act,- 
a creditor of the bankrupt; and, consequently, all the 
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provtaions of the act apply to him, as to ether credit- 
ors. This would seem to prove that, un4er the le- 
gal operation of the act, a' creditor of a firm, of 
which the bankrupt was one, and a creditor of the 
bankrupt singly, were equally creditors of the bank- 
rupt, in contemplation of the law, and were construed 
to come equally within the meaning of the term, as 
used in the act. If this position be correct, the rules 
which we find laid down by the chancellor, for 
marshalling the respective funds, are to be consider- 
ed merely as equitable restraints on the legal rights 
of parties, obliging them to exercise those rights in 
such manner as not to do injustice to others. , This 
is the peculiar province of a court of chancery. It 
is the. same, in principle, with the common case of 
marshalling assets, where specialty creditors, who 
have a right to satisfaction out of lands, exhaust the 
personal estate, to the injury of simple contract 
creditors. 

i It|is undoubtedly unjust that the Tuckers, having a 

claim on H. and T. Moore, and being able to obtain 

payment from H. Moore, should satisfy that claim 

entirely out of the separate estate of T. Moore, to 

the exclusion bf other creditors, who had no resort 

to Henry ;. and it is probable that a court of chancery 

might restrain this use of his legal rights within 

equitable limits. But suppose H. Moore, also, to 

be a bankrupt; or to be insolvent, and unable to pay 

the debt ; would it not be equally unjust to apply 

the estate of each individual to the discharge of the 

several debts, to the entire exclusion of their joint 

creditors, who, previous to their bankruptcy, had a 

legal and equitable right to satisfaction out of the 

separate estate of each i 

Mr. Cooke has made a very good collection of the 
decisions in England, on this question. It will be 
found that a creditor of the partnership was first 
permitted by consent to prove his debt before the 

[ commissioners of the individual bankrupt, and to 

receive dividends - from the separate fund. It was 

^ afterwards decided by thexbancellor thathe had a right 
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SO to do : and io conformity with this decision wa9 
the regular course of the court, until «the year 1796* 
During this time, however., the chancellor, sitting, as 
chancellor, on a bill suggesting equitable considera^ 
tipns for restraining the order he had made, was ac- 
customed to enjoin the dividends which he had or- 
dered, sitting in bankruptcy^ This would seem to 
prove that, at law, the creditor of the partnership 
had a right to his dividends from the separate fund, 
but that equity would compel him first to exhaust the 
joint fund. 

In 1/96, this whole subject was reviewed in the 
case Ex parte Eitan^ reported in 3 Fes* jun« This 
case has been considered as overruling former deci<» 
sions ; but, in the opinion of the court, it confirms 
the principle already stated. After stating his objec- 
tion to the prevailing practice, because each order 
carried in its bosom a suit in chancery, the chancellor 
took time to consider the subject; and finally deter- 
mined that the petitioner should be permitted to 
prove his debt, and that his dividend should be set 
apart, but not paid to him until an account should be 
taken of the joint fund. 

It is perfecdy clear that, in this case, the chancel- 
lor, for convenience, exercised, at the same time, his 
common law and equitable jurisdiction. In con- 
formity with the^ uniform exposition of the act, he 
permitted the partnership creditor to prove his debt 
before the commissioners of the bankrupt, and di- 
rected the dividend to be allotted to him out of the 
separate fund; and then, without the expense of a 
bill, exercising his equitable powers, he suspended 
the payment of this dividend, until it should be as- 
certained how much of it a court of equity would 
permit the creditor fo receive. This does not nega- 
tive, but affirms, the legal right of a partnership 
creditor to come on the separate fund* 

It appears also to be admitted, that if the parti- 
cular creditors should be satisfied without exhausting 
the fund, the residue might be paid to the partner^ 



m 

■» 

4 



FEBRUARY^ iao9. 45 

ship CTcditors. This ^ecros to admit Ac legal right Tcckeks 
of those creditors to prove their debts, and to re- oxi^sv. 
ceive their dividends. It is equity, not law, which 
can postp<Kie them. 

It is the opinion of a majority of the court, that 
the circuit court erred in rendering a judgment on 
this special verdict for the sum of 143 dollars and 33 
cents, instead of the sum of 16 dollars and 63 cents ; 
which was the balance after deducting the debt due 
from H. and T. Moore to the defendants in that 

I court. It is therefore considered by the court, that 
the said judgment be reversed and annulled; and 

i that judgment be rendered for the plaintiffs in the ' 
circuit court fot the sum of 16 dollars and 63 cents, 
and the costs in the circuit court. 

Jud^ent reversed. 



YOUNG V. THE BANK OF ALEXANDRIA. 



ERROR to the circuit court of the district ofg^{J^^*|f^ 
Columbia, sitting in Alexandria, in an action of debt AiexMidriaup- 
upon a promissory note, negotiable in the bank of on promiMorjr 
Alexandria, made by Young to Teaton^^^XiA by him "egJ5iabi™*io 
endorsed to the bank. that bank, are 

entitled to tnal 
at the retam 

The only question now argued, was whether the term of the 
court below erred in ruling the plaintiff in error into ^"*' 
a trial at the return term of th^ writ. 

The bill of exceptions set forth the capias ad rc' 
spondendum issued by the circuit court of the dis- 
trict of Columbia, on the 10th of November, 1807, 
returnable " at the next court.^^ The defendant be- 
low was taken on the 12th of November. The next ' 
court WHS holden by law on the 4th Monday of No- 
vember, 1807. 
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Hovvo It further stated, that the counsel for the plaintiffs 

The Bank, below, having filed his declaration at the return term, 
&«•_ prayed the court to fix 0. day for the trial of the 
cause during the present te^m, and also to rule the 
defendant to plead at a* short day during the term, 
and offered to consent that the defendant should 
plead the general issue, and under that plea give in 
evidence any special matter which he could plead 
either in bar or abatement ; to which the defendant 
objected; but the court ruled him to plead the next 
day, and upon the general issue being joined, ruled 
him to trial immediately. 

 

By the. general rules of practice established by the 
circuit court it is ordered, that all process issuing 
from that court, except executions, be made returna- 
ble before the court in term time; and that rules be 
held in the clerk's office on the day after the rising 
of the court in each term, and on the same day in 
each month thereafter during the vacation ; and that 
all proceedings and orders taken at the rules shall 
conform as near as may be to the rules of proceeding 
directed by an act of the assembly of Virginia, en- 
titled " An act reducing into one the several acts 
concerning the establishment, jurisdiction and powers 
of district courts," and the several acts amending 
the same. By that act, which was passed December 
12, 1792, it is ordered, that " one month after the 
plaintiff hath filed his declaration he may give a rule 
to plead with the clerk, and if the defendant shall not 
plead accordingly at the expiration of such rule, the 
plaintiff may enter judgment for his debt or damages 
and costs." *^ All rules to declare, plead, reply, re- 
join, or for other proceedings, shall be given regular- 
ly from month to month, shall be entet"ed in a book 
to be kept for that purpose, and shall expire on the 
succeeding rule day." By the 25th section of that 
act, it is provided that in certaia cases the. sheriff 
may take the engagement of an attorney of the court, 
endorsed on the writ, that he will appear for the de- 
fendant, ^^ and such appearance shall be entered with 
the clerk in the office, on the frst day after the end 
of the court to which such process is returnable^ which 
5 
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* 
is hereby declared to be the appearance day in ail prO" ^«^»« 
eess returnable to any day of the court next pre^ TbbBahx, 
ceding^'* ^ *««• 

, By the act of congress of 27th of February, 1801, 
it is declared that the laws of Virginia, as they then 
existed, should be and remain in force in that part 
of the district of Columbia which was ceded by 
Virginia to the United States* 

By the act of congress of the 3d of March, 1801, 
$ 3. it is enacted, that the circuit court for the coun- 
~ty bf Alexandria, shall possess and exercise the 
same powers and jurisdiction civil and criminal as 
was then possessed and exercised by the district 
courts of Virginia. 

By the act of assembly of Virginis^, passed on 
the 23d of November, 1 792, and which incorporated 
the bank, it is ordered, that in suits brought by the 
bank, upon notes made negotiable therein, an issue 
shall foe made up, and trial had at the return term of 
the writ. 

Toungs^ for the pl^ntiff in error. 

The act of 2rth of February, 1801, conferred oii 
the circuit court for the district of Columbia, no other 
powers than those which had been given generally 
to the circuit courts of the United States, by the act 
passed in the same session, voU 5. /»• 237. $ 11. and 
by that act no such power is given to those courts 
in respect to the debts due to the bank. 

The 3d section of the act of the 3d of March, 
1801, relates to criminal jurisdiction only, or if it 
relates to the civil jurisdiction, it is not clear that 
the district courts of Virginia could exercise the 
power, because those courts were established after 
the act incorporating the bank. 

When this case was before this court at the last 
term, upon the motion to quash the wrij of error, 
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Young 

V. 

The Bank, 



this court decided that so much of the charter aft 
took away the right of appeal from the debtors to 
the bank, in the courts of Virginia, did not apply to 
the courts of the United States; and a distinction 
was taken between the rights which the bank had as 
a body corporate and its remedies derived from 
particular provisions in its charter. The summary 
trial is nothing more than a form of remedy given 
by its charter, and cannot be binding upon the 
courts of the United States. The proviso in the 
16th section of the act of the 27th of February, 
1801, only saves the rights^ not the remedies^ of the 
corporation. 

Simms and Swann^ contra. 

The act incorporating the bank of Alexandria is 
a public act, and obligatory upon all the courts of 
Virgmia. By the act of congress of the 27'th of Fe- 
bruary, 1801, it is adopted, together with all the 
other laws of Virginia, as the law within the county 
of Alexandria; and is therefore as binding upon the 
circuit court of the district of Columbia, as it was 
upon the courts of Virginia; but lest any doubt 
should exist on the subject, the act of congress of 
the 3d of March, 1801, declares, that the circuit 
court of that district " shall possess and exercise 
the same powers and jurisdiction, cfvi/and criminal, 
as is now possessed and exercised by the district 
courts of Virginia.'* There has never been a doubt 
but that the district courts of Virginia had jurisdic- 
tion in cases in which the bank was plaintiff, and was 
bounds if requested, to compel the defendant to go 
to trial at the return term. The clause in the char- 
ter of the bank is an exception to the general law 
upon the subject of judicial proceedings ; but the 
exception is equally valid with the general rule* 

yonesj in reply. 

The bank has not brought the case within the act. 
The writ is not returnable until the return day, and 
the return day is not until after the rising of the 
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court ; so that the bank is not entitled to a trial until Yom^ 
the second term after issuing the writ. The writ ia xhk Banic^ 
returnable to the next court; but the officer has the fcto. 
whole term to return it in, and may delay it until 
the \try last moment of the session. 

March 10. 

MarshalLv Ch. J. delivered the opinion of the 
court to the following effect : 

The writ being returnable to the court, is retuma^ 
ble the first day of the court. It was known to the 
legislature of Virginia that the appearance day. for 
all process was the day after the term. When, 
therefore, they directed that a trial should be had 
at the return tertn, they must have intended that 
this case should be an esLception to the general rule. 

Judgment afErmed. 



YEATON V. THE BANK OF ALEXANDRIA. 



ERROR to the circuit court of the district of Co- the bank 
lumbia, in an action of assumpsit brouglit by the de- may^^nSntlaa 
fendants in error against the plaintiff in error as en- an action a- 
dorsor of a promissory note for the accommodation §*'"•' 'r®^^'*'* 
of U. Young, the maker. missoiy note 

made negotia- 

The declaration contained two counts* One upon bank, without 
the endorsement of the note, in the usual form, and *^''** »utnKthe. 
without any averment of the insolvency of the ma- I?Hg him b^wU 
ker, or of any steps taken to enforce payment from ^^n^» although 
him. The other was for money had and received, ^ent was for 

the aceommo- 

The same questions arose in this case as in the ^^J^" ^^ ^ 
preceding case of Toung v. The Bank of Alexandria^ notwithstand. 
but the only question areued in- this cause, was, lU^i^'^^Vr Y'*"' 
whether an endorsor ot a promissory note to the bank plied eoatraet 
Vol. r. o 
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Yeaton- of Alexandria, for the accommodation of the maker. 

The Rakk ^^^ liable in an action by the bank, until after a suit, 

&c. ' judgment and execution against the maker had pro- 

^-^^s/*^^ ved fruitless, or the maker was otherwise proved to 

of theendoraor be insolvent, 
of a promis- 
sory note, Jby 

u»€ generaiun- Upon the opening of the point, Marshall, Ch. J. 
the pJuntry, U, observed that it had been decided by this court in 
that he will the cases of French v. The Bank of Columbia^ {ante^ 

ff^Vdue^'dm. ''^^•^* P' l^^O *^^ ^'^^^^ ^- ^^^^^^^ at this term, 
pncse it cannot that the circumstancc of its being for the accommo- 

fi^m the**m^ dation of the maker makes no difference* The en- 
ker. dorsor is as much liable as if he had himself received 

the endorsor 

of a note to a Tounps. for the plaintiff in error. 

bank may be o » j: 

different. ^ 

It is no oh- The general law of Virginia, upon the subject of 
inctorsement^ promissory notes, is, that the endorsor is not liable 
ixrasfor the ae- until a suit has been brought against the maker, and 
of"t^*^aker. judgment recovered; and the execution has proved 
The consider! fruitless, or the maker is otherwise proved to be in- 
ation moving golvent. If there be any exception in favour of the 

from the bank , , .^ . . r, *^ it-,' 

to th« maker bank It must DC a privilege granted by its charter. 
Si^^iS^' **•* The only words under which such a privilege can be 
the endorsor, supposed to exist are these : ^^ And whereas it is abso- 
*K**^k ^^^ lutely necessary that debts due to the s^id bank 
endolnon'^ ^ should be punctually paid, to enable the directors 
to calculate with certainty and precision on meeting 
the demands that may be made upon them, be it en- 
acted, that when any person or persons indebted to 
the said bank on bonds, bills or notes, given or en* 
dorsed by them, with an express consent in writing 
that they may be negotiable at the said bank, shall 
- refuse or neglect to make payment at the time the 

same may become due^ and a suit shall be thereupon 
commenced against such defaulter^ and a capias ad 
respondendum returned executed, or a copy left at the 
usual place of residence of such defaulter, at least ten 
days before the return day of such writ, the court 
shall" order the proceedings to be made up, and the 
cause tried at the first. court.. 



» 
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But according to this act, the person to be sued Ybatok 
xaust be a person indebted to the bank by endorse^ The^akk, 
ments and under the general law of Virginia no per- ke. 
son is indebted by endorsement of a note until the 
maker be insolvent, or the plaiDtiff shall have failed 
to obtain payment from the maker by suit, judgment, 
and execution. 

Swann^ contra, admitted the general law of Vir- 
ginia respecting promissory notes to be as stated, 
but contended that by the words of the act of incor- 
poration, an endorsor of a note is to be considered 
as indebted to the bank upon failure to pay the note 
when it becomes due. The preamble shows that 
punctuality in payment was the object in view; 
which would be entirely defeated if the bank could 
not compel payment from an endorsor until they had 
pursued the maker through all the tedious delays of 
the law. If the note be not paid when it becomes 
due, the act calls the endorsor a defaulter^ and directs 
judgment to be entered up against him at the first 
court thereafter. 

March 10. 

Marshall, Ch. J. delivered the opinion of the 
court as follows, viz. 

The question in this case is, whether the endorsor 
of a note negotiable in the bank of Alexandria, if 
auch endorsement be for accommodation, mav be 
aued by the bank, before a suit shall be instituted 
against the maker, if the maker be solvent. 

In Virginia, the endorsor of a promissory note 
was not, when the town of Alexandria was sepa- 
rated from that state, liable to the holder by any 
express statute. He was only liable under the im- 
plied contract created by his endorsement. This 
implied contract, by the general understanding of 
the country, was, that he would pay the debt, if by 
due diligence it could not be obtained from <the 
maker* This condition, however, was not express^ 
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Yratok 

V. 

TbeBauk, 



ed. Yeft it was just, because it was eoBsiatent with, 
general usage, and, therefore, was the real undw- 
standing with which such an endorsement was made 
and received. 

But in banks, this is probably not the usage ; and 
if it be not, then the same reason does not exist for 
annexing such a condition to the contract created by 
endorsement. If banks are understood to receive 
notes made negotiable with them, as subject to the 
law which governs inland bills of exchange, then it 
would seem reasonable, in the case of notes actually 
negotiated with them, to imply, from the act of en- 
dorsement, an undertaking conformable to that 
usage. If, then, the case showed that such was the 
usage of the bank, and such the understanding under 
which notes were discounted, this court is not pre* 
pared to say that the undertaking created by the 
endx}rsemeBt would not be so fashioned as to give. 
effect to the real intention of the parties. 

But the incorporating act removes any doubt 
which might otherwise exist on this point. 

* 

The 20th section of that act declares, "that when- 
ever any person or persons indebted to the said 
bank on bonds, bills, or notes, given or endorsed by 
them, with an express consent, in writing, that they 
may be negotiable at the said bank, and shall refuse 
or neglect to make payment at the time the same may 
become due, and a suit shall thereupon be com- 
menced, &c. judgment is to be rendered in a sum- 
mary manner. 

A person, then, may become indebted to the bank 
on a note endorsed by him, as well as on a note 
made by him; and the question is^ when does he 
become indebted. The act appears to answer this 
question in the succeeding member of the sentence. 
The words are, ^^ and shall refuse or neglect to 
make payment at the time the sam^ may become 
duc^" To what antecedent does the word " same*^ 
refer ? Most ojbviously to the words ** bond,^biU 
or note." When the bond, bill or note becomes 
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due^ the maker or endorsor, who shall refuse or 
neglect to make payment, is within the description 
of the act. No nian can be said to refuse or neglect 
to make payment, before the money is demandable 
frona him, and till then no action can be brought. 
But the law proceeds to say, '^ and a suit shall 
thereupon be commenced." The word " thereuporC* 
must refer to the note, or to the circumstances pVe* 
viously stated. Give it the one meaning or the other, 
and the law obviously contemplates a suit against 
the maker or endorsor, on his refusing or neglecting 
to pay such note, when it shall' become due. The 
^ act then proceeds \o say, that, when this suit shall 
be so commenced, the court shall render judgment 
thereon in a summary way. 

It is alleged that the preceding part of the section 
is all recital, and cannot, therefore, be construed to 
give a right to sue, where that right did not before 
exist : that the enacting clause gives ho remedy 
where one did not 'before exist; bub substitutes a 
summary mode of proceeding, for that more tedious 
action which the previous laws had given. 

It is true that the first part of this section is re- 
cital; but it describes the precise case in which judg- 
ment shall be rendered in a summary way. That 
precise case is, where a person indebted, by making 
or endorsing a note negotiable and negotiated in the 
bank, shall refuse or neglect to make payment there- 
of, when such note shall become due. The time 
when he becomes indebted is declared to be, when 
the note becomes due. 

It is alleged that an accommodation endorsor can« 
not then hecome indebted. This distinction was 
completely overruled in the case of Violet and-Pat- 
ton. The consideration moving from the bank to 
the maker of the note, on the credit of the endorsor, 
charges both the maker and the endorsor. The en- 
dorsor is, in this respect, as liable, both in reason and 
in law, to the claim oi the bank, as if he had placed 
his name on^ the face instead of the back of the note. 

Judgment affirmed with costs. 
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irsA.ToN JoHNSOK, J. Both the questions,'^' argued in this 
-. ^- case, arise out of the act of Virginia incorporating 
tee. ' the bank of Alexandria. 



On the point of the summary jurisdiction, I con* 
cur with my brethren, and think this opinion per* 
fectly consistent with the decision, at the last term, 
relative to the right of appeal. I remember that my 
opinion in that case was founded on the idea that 
the provisions of that act, relative to the summary 
recovery of debts, was entirely a judicial regulation* 
That the judicial power was unalienable from the 
sovereignty of a country, and must, therefore, in all 
its modifications, remain subject to the will of suc- 
ceeding legislatures. That it was, in fact, a subject 
in which a peculiar, indefeasible right could not be 
vested in an individual. I thought it, therefore, 
from its nature, unaffected by the clause of the act 
of acceptance reserving to the bank its corporate 
rights, and of course affected by the law which gives 
an appeal, generally, from the courts of this district 
to the supreme court, above a certain amount. I 
have no doubt of the power of congress to deprive 
them also of their summary remedy ; but it has not 
yet legislated to that effect. 

On the other question, I entertain a very strong 
opinion in opposition to that of the court. 

The doctcine h^s been repeatedly sanctioned in 
this court, that, in the state of Virginia, the holder 
of a promissory note cannot recover against an en- 
dorser without proving the insolvency of the drawer. 
But it is contended that the act, incorporating this 
bank, has placed the notes negotiable therein on a 
different footing; and that an endorsor of such a 
note may be sued as soon as it is dishonoured, with- 
out any evidence of the insolvency of the drawer. 
The following are the words of the clause, so far as 
they are material to this case : ^^ And whereas it is 

* This case was argued in connection with that of Young ▼. The 
Batik of Alexandrm^ as one case. This opiniOB^ therefore, applies to 
both eases. 

6 
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absolutely necessary that debts due to the said bank 
should be punctually paid, to enable the directors to 
calculate with certainty and precision on meedng the 
demands that may be made upon them, be it enacted, 
that whenever any person or persons indebted to the 
said bank on bonds, bills, or notes, given or endorsed 
by them, with an express consent in writing that 
they may be negotiable at the said bank, and shall 
refuse or neglect to make payment at the time the 
same may become due, and a suit shall be there- 
upon commenced against such defaulter, and a capias 
ad respondendum returned and executed, or a copy 
left at the usual place of residence of such defaulter, 
at least ten days before ^he return day of such writ, 
the court shall,'' &c. It then goes on and enacts, 
that, in such case, ^^ the court shall order the proceed- 
ings to be made up, and the cause tried at the first 
court." This bare recital, or preamble, without one en- 
acting word, is what is supposed to have eiFected this 
important change in the law of Virginia, relative to 
the liability of an endorsor. Much stress was laid, in 
the argument, upon the use of the word ^* indebted," 
as applied to the endorsor, the words ** negotiable at 
the said bank," and words which suppose the com- 
mencement of a suit, as soon as a note *^ becomes 
due." I positively deny the correctness of main- 
taining any repeal or alteration in the principle of a 
law, upon an implication drawn from a mere pre- 
amble or recital to an act. Enacting words will un- 
doubtedly often produce a repeal by implication, but 
a recital or preamble sets forth merely the motives 
or inducements of the legislator, and, whether found- 
ed in error Or truth, serves no other purpose than 
to justify him to those for whom he is legislating, or, 
at times, to assist in developing the meaning of 
doubtful enacting words. Admit the principle, that 
a preamble may have the effect of enacting words, 
and there is no necessity for dilating on the inextri- 
cable absurdities in which a court may be involved. 
In the case before us, it is possible that the legisla^ 
ture may have supposed that the law of Virginia 
would sanction an immediate suit against the en- 
dorsor, without evidence of the drawer's insolvency ; 
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but their courts of justice have decided 'Otherwise j 
and it would be singular if an erroneous opinion^ 
entertained by that body, should have all the effects 
of a law passed by it. But there is not a word con- 
tained in this preamble which may not be fully satis^ 
fied, without producing any necessary implication 
against the general law of Virginia, relative to the 
liability of the endorsor. 

When the legislature speaks of a person indebted 
by endorsement, it can only be understood to speak 
of one indebted according to the legal liability of an 
endorsor; which is only, by the laws of Virginia, in 
case of the insolvency of the drawer. 

When it speaks of a consent in writing, that it 
may be negotiable at the said bank, it can only mean 
what it expresses ; and intends it for the purpose of 
subjecting the individual to the summary recover}" 
given in such a case ; for, as to his general liability 
as endorsor, such a consent was in nowise neces- 
sary ; that liability existed in its full extent with- 
out it. 

And as to^the supposition of the endorsor's lia- 
bility to be sued when the note becomes due, this 
also is strictly and literally true, if the drawer should 
then be insolvent, dr (I suppose) if he should become 
so at any time before the trial of the issue. 

Upon the whole, therefore, it appears to me that 
there is no possible difference between the liablity 
of an endorsor generally, and an endorsor of a note 
negotiable in the bank of Alexandria; that the le- 
gislature intended to make no distinction; and, if it 
had expressly declared such to be its intent, no such 
change would have been produced, without following 
up that intention with sufficient enacting words ; but 
that in fact, its sole object was to do that which it 
professes to intend, and alone has effected, viz. to 
give a summary remedy against all persons becoming 
indebted to that bank, whenever their legal liability 
is incurred. In fact it mav, with the utmost correct- 
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At^Sy be affirmed of ait endorsor that he is itukited^ Ybatoit 
and that he may be sued when the note becomes ducj th« B 
without at all interfering with the laws of Virginia ' ko.^" * 
on this subject : for a thing may be debitum in pre^ 
^entij and yet no cause of action exist against lum ; 
he may lie under a present obligation to pay a sum 
of money, upon some contingency or future eVent. 
And, with regard to his liability to be sued when the 
note becomes due, it may be veiy correctly aSrmed 
that it is not due from him until the insolvency of 
the drawer can be shown* As to the drawer, the 
note is due when it is made payable ; but the princi- 
ples of the Virginia law add a contingency to the 
liability of the endorsor, so that, in fact, his under** 
taking is collateral and contingent, and the amount 
is not legally due from liim until after the day of 
payment, and provided the drawer should prove in- 
solvent* 



I * 



THE HOPE INSURANCE COMPANY OF' PRO. 
VIDENCE V. BOARDMAN FT AL. 



ERROR to the circuit court for the district of A eorporation 
Rhode Island,^ in an action upon a policy of insu- notbe^c^i^"* 

fance* — and cannot 

Htig^ate in the 
r«^ <i .-f-ii' «• ^ ^ i_ cotfru of the 

The only question decided m this cOurt was that United Sutes, 
relative to the iurisdiction of the courts of the **"'«»> ''^ con- 

TT •-. 1 o^ -L TOquence of 

United States. the character 

of the indlvid- 

The parties were described in the declaration as ^*i'ule b^dy 
follows 2 " William Henderson Boardman^ and Pascal politic, which 
raeli Pope, both of Boston, in the district of Massa- app^ar'by'JJro^ 
chusetts, merchants and citizens of the State of Massa-^ per aTerments 
chusetts, complain of The Hope Insurance Compa- ^^l ^*^^ ''^' 
ny of Providence, a company legally incorporated hy 
the legislature of the State of Rhode Island and Pro^ 
vidence Plantations^ and established at Providence in 

said district P 
Vol. V. H 
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UoFB Ins. 
' Co. &c. 

V. 
BoARDMAN. 



The question of jurisdiction was not made in the 
court below. 

Inffersoll^ for the plaintiffs in error, contended, 
that the jurisdiction must appear upop the face of 
the proceedings, according to the decision in the case 
of Bingham v.' Cabot ^ 3 DaL 382. And that it does 
not appear upon this record that the parties are citi- 
zens of different states ; a corporation aggregate 
cannot be a citizen of any state; and here is no 
averment of citizenship of the individuals who com- 
pose the corporation. ' 

AdamSy contra. 

The whole argument against us depends upon the 
single case of Bingham v. Cabot; for although in 
other cases 'the same point has been decided, yet 
the subsequen^^dtcisions are all founded upon that 
case. The effect of that decision has been to ex- 
clude many cases upon nice questions of pleading., 
which would otherwise have been clearly within the 
jurisdiction of the courts of the United States. 
No exception was taken to the jurisdiction in the 
court below; and this court would npt willingly 
turn us out of court, after encountering all the risk, 
expense, delay and labour of a jury trial, upon aa 
exception, which, if taken in the first instance, might 
have prevented all that risk, expense, and delay. In 
the case of Abercrombie v. Dupuisy (ante^ vol, 1 . p. 
343.) the present Chief }vxsxict {Marshall) intimated 
a doubt how the question would then have been de- 
cided if it were a new case, and if the court was not 
bound by the case of Bingham v. Cabot. This doubt 
shows that the court was not then inclined to extend 
the principle farther than that case warrants. At the 
time the court decid<*d the case of Bingham v. Ca^ 
hoty the jurisdiction of the courts of the United 
States was an object of jealousy, and there was pro- 
bably a desire on the part of the court to remove all 
ground of suspicion, by deciding doubtful cases 
against the jurisdiction. This circumstance proba- 
bly induced them to be over scrupulous upon that 
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subject. But it is as much the duty of this court Hope T>Lsr. 
to exercise jurisdiction in cases where it is given by % ^' 

the constitution and laws of the United States, as to Boardmav. 
refuse to assume it where it is not given* 

The person who drew the declaration in the pre- 
sent case seems to have been aware of the decision 
in the case of Bingham v. Cabot, and to have in- 
tended to describe the parties in such a manner as 
to give the court jurisdiction. The defendant is 
described as " a company legally incorporated by the 
legislature oj the State of Rhode Island and Provi^ 
dence Plantations^ and established at Providence in 
the said district,'^'* 

The term citizen could not with propriety be ap- 
plied to a corporation aggregate. It could only be 
a citizen by intendment of law. It is only a moral 
person ; but it may be a citizen quoad hoc^ i. e* in 
■the sense in which the term citizen is used in that 
part of the constitution which speaks of the jurisi- 
diction of the judicial power of the United States. 
The term is indeterminate in its signification. It 
has different meanings in different parts of the con- 
stitution. When it says " the citizens of each state 
shall be entitled to all privileges and immunities of 
citizens in the several states," the term citizens 
has a meaning different from that in which it is used 
in describing the jurisdiction of the courts. 

To say that all the individual members of a body 
corporate must be citizens of a certain description, 
destroys the idea of a body politic. It is the body 
politic, the moral person, that sues ; and not the 
individuals who compose the corporation. Its pow- 
ers, its duties and capacities are different from those 
of the individuals of whom it is composed. It can 
neither derive benefit from the privileges, nor suffer 
injury by the incapacities, of any of those individuals. 

> 

Thus the infancy of any or even of all the mem-^ 
bers of a body corporate does not affect the validity 
of its 9Ct9. Nor does the alienage of the members 
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Hope Ins. prevent |he body politic from holding lands. A 
Co. &o.' majority of the members of the bank of the United 
30ARDMAN. States are aliens. 

The objection goes to exclude all corporations 
aggregate from the federal courts. For if a corpo- 
ration cannot be a citizen it cannot be an alien. And 
as the individual members are constantly changing 
by the transfer of stock, it is impossible to ascertain 
at any precise moment who are the individuals who 
constitute the corporate body; and it would at any « 
time be in the power of a corporation defendant to 
^vade the jurisdiction of the court, by taking in a 
new member who should be of the same statd with 
the plaintiff. 

At all events it is an objection which ought to be 
pleaded in abatement according to ^e course of the 
common law, so that the plaintiff may have a better 
declaration ; and by that means much expense, time 
imd labour would be saved. 

The reason of giving jurisdiction to the courts of 
the United States in cases between citizens of dif- 
ferent states, applies with the greatest fore; to the 
case of a powerful moneyed corporation erected with- 
in^ and under the laws of a particular state. If there 
was a probability that an individual citizen of a 
state could influence the state courts in his favour, 
how much stronger is the probability that they could 
be influenced in favour of a powerful moneyed insti- 
tution which might be composed of the most influen-^ 
tial characters in the state. What chance for jus- 
tice could a plaintiff have against such a powerful 
association in the courts of a small state whose 
judges perhaps were annually elected, or held their 
piiices at the will of the legislature ? 

If the jurisdiction of the federal courts is limited 
by the letter of the constitution, they have no juris- 
di^ion in a case between a citizen of one state ^d 
a citizen of another state; because the constitution 
speaks of citizens^ in the plural, so that there must 
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be more than one plaintiiF, and more than one dc- Hope Imh 
feodant. So also there could be no jurisdiction if %^ ** 
one of the parties was a woman, because a woman Boardmav. 
cannot be a citizen; which is a term applicable o^ly 
to a mcfk* 

ft IS not necessary that a person should be a citizen 
to commit treason : it may be committed by an alien. 

jftidi^e yay^ as an argument in favour of the sua^ 
bility of the states, urged that a corporation could 
undoubtedly be sued in the courts of the United 
States.* 

Ti^E Court having, in the case of The Bank of the 
United States V. Deveaux et aL decided that the right 
of. a corporation to litigate in the courts of the 
United States depended upon the character (as to 
citizenship) of the members which compose the 
body corporate, and that a body corporate as such 
cannot be a citizen, within the meaning of the con«* 
Btitution, reversed the judgmetit^ for want of ju- 
risdiction in the court below. 

* A similar qufiftUon of jarisclictioA being involved in the ease of 7^ 
Sank of the ifnited State* v Deveaux et ai., and the counsel in^ that 
case expressing. a wish to be heard before this case should be decided, 
the eourt agreed to hear both cases at the same time; the further 
Itrgumentaia Uu9 case were eonsequenUj blended with those in tho 
other. 



THE BANK OF THE UNITED STATES v. DE- 

VEAUX ET AL. 



ERROR to the circuit court for the district of 

Georgi2u . ^ corpora- 

tion aggregate, 
compo«ed of 

The declaration, or petitionj as it is there called, ,1^^^!"^^ sSe 
was as follows : 

District of Georgia* j 

To the honourable the judges of the sixth cir^ 
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Bank U.S. court of the United States^ in and for the distria 
Dev^eaux. aforesaid. 



AVhere (he ju- The petition of The President^ Directors andCon^ 
Fisdictionofihe^fl^j^, qJ the Bank of the United States^ which said 
United States ^^^k zuas established under an act of congress enti- 
<lepends, not tied " An act to incorporate the subscribers to the 

. teVof%ht"par' ^"^^^ °f ^^^ United States,'' passed the 25th day of 
ties, but upon February, 1791, slfoweth, 

. the nature of 

tlie case, the ■»> t^ « rrn «^ « t « 

circuit couru That Peter Deveaux and Thomas Robertson, both 
derive no ju- ^f ^y^^ j»j^y ^f Savannah, Esquires, have endamaged 

nsdiction iiH)m •' ^ * * o 

the judiciarj' your petitioners in the sum of three thousand dollars, 
act, except in for this, to wit, that the said Thomas Robertson, then 
controversy acting under authority from the said Peter Deveaux, 
between citi- on the 20th day of April, 1807, at Savannah, in the 
same ° state district aforesaid, and within the jurisdiction of this 
claiming lands honourable court, with force and arms entered into 
from '^ different ^^^ house and premises of your petitioners, at Savan- 
states. nah aforesaid, and then and there seized, took, and 

€wnferred'**^on ^^^^ained, two boxes (the goods and chattels of your 
the bank, by petitioners) containing each one thousand dollars in 
Its act of m silver, then and there found in the possession of your 
sue in the fede- petitioners, and. being of the value of two thousand 
pal courts. and four dollars, and carried the same away, and 
tion aggre^e Converted and disposed thereof to their own use, and 
cannot, in its other wrongs to your petitioners then and there did 

pacfty7%e *^ a ^S^**^^^ ^^^ P^^^^ ^^ ^^^ district, 2LtiA\o the great 
•itizetu damage of your petitioners, therefore your petition- 

ers say they are injured, and have sustained damage 
to the value of three thousand dollars, and therefore 
they bring suit. And your petitioners aver that they 
are citizens of the State of Pennsylvania, and the 
said Peter Deveaux and Thorhas PobertsoH are citi- 
zens of the State of Georgia* Wherefore your 
petitioners pray process, &c* 

And the said Peter and Thomas, by R. L. their 
attorney, come and defend the force and injury, 
when, &c. and pray judgment of the declaration 
aforesaid, because they say that the sixth circuit 
court of the United States ought not to have and 
6 
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.^itertam jurisdiction of the said declaration^ and the Bank u. 8. 
matters therein contained, for that the said president, devzaux. 
directors and company of the bank of the United 
States aver themselves to be a body politic and cor- 
porate, and that in that capacity these defendants 
say they cannot sue or be sued, plead or be impleaded 
in this honourable court, by any thing contained in 
the constitution or laws of the same United States, 
and this they are ready to verify; wherefore, for want 
of jurisdiction in this behalf, they pray judgment, 
and their costs, he. 

To this plea there was a demurrer and joinder, 
and judgment in favour of the defendants upon the 
demurrer. 

Binney^ for the plaintiffs in error. 
% 

In the year 1805 the State of Georgia passed il 
law to tax the Branch Bank of the United States, at 
Savannah. The bank having refused to pay the 
tax. the state officers entered their office of discount 
and deposit, and took and carried away two thou- 
sand dollars, for which the bank of the United States 
brought their action of trespass in the circuit court 
of the United States for the district of Georgia. 
The plea to the jurisdiction does not deny that the 
plaintiffs w^e citizens of the State of Pennsylvania, 
but relies upon the fact that the plaintiffs sue as a 
body corporate. 

The record presents two questions. 

1. Whether a body politic, composed exclusively 
of citizens of one state, can sue a citizen of an- 
other state in the circuit court of the United States. 

2. Whether the bank of the United States has not 
a peculiar right to sue in that court. 

The objections to this right are two. 

1. That the individual character of the me>mbers 
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Bakk u. s. is so wholly lost in ths^t of the coiqporatioii, that tib^ 
-^ ^- court cannot take notice of it. 

Deveavx* 

2. That the suit being in a corporate capacity^ it 
is impossible by the pleadings to bring into ques- 
tion the fact of citizenship of /the individual niem- 
beivs. 

The answer to the Jirst objection embraces three 
propositions. 

1. That in many instances, the character^ situation 
and attributes of the members of a corporation, are 
brought into notice in judicial proceedings against 
the corporate body. 

2. That even if it were otherwise, still the spirit 
of the federal constitution and laws demands, that 
the citizenship of the members should be noticed^ as 
well to affect the question of jurisdiction, as for 
other purposes. 

3. That the constant practice in the circuit courts, 
and the tacit approbation of this -court, have sanc- 
tioned their jurisdiction in such cases* 

li What is a corporation aggregate I It is a col- 
lection of many individuals united into one body, 
under a special name, having perpetual succession 
under an artificial form, and vested, by the policy 
of the law, with the capacity of actbg in several re- 
spects as an individual. 1 Ktfd* on Corp* IS* To 
say thauit is an ** ens civile j 2lJus kabendi et agendi^ 
an ens rationisy a mere metaphysical beings and that 
it rests only in consideration and intendment of law," 
are terms calculated to mislead the iHiderstaading< 

A corporation is composed of natural persons; it 
is a visible, tangible body; and although the whc^e 
collectively have faculties in law which the indi- 
viduals have not, yet it does not follow that the whole 
body may not be seen, examined, siftedy and con- 
templated, as any other body of individuals having 
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collectirdy a piirticitlar faculty! • 11 Co. 98, b. The Bawk U. 8. 
indjvidlials hold their rights as members in their noi^ DcvsAinc. 
ttiral^ and not in a politic capacity. A corporation 
28 a mere collection of men having collectively cer- 
tain faculties. 

When the president, directors and company of a 
bank are assembled, the corporation is visible. If all 
the members should die, or surrender their charter 
to the king, the corporation would be extinct. A 
corporation must exist by means of natural persons; 
and the law will examine whether the natural persons 
claiming to be members have all the necessary quali- 
fications according to their charter. If any indi- 
vidual member does not possess them, he is to bo 
disfranchised. 

If a suit were brought against a corporation it 
wontd be a decisive bar that all the members were 
dea<L 

A corporation as a ^^ faculty'' has no ^Mocal ha- 
bitation," though it has a ^^name." If it is an en» 
rationis only, it cannot be said to reside anywhere^ 
and it certainly occupies nothing ; yet hahitanty^ re- 
sidence, and occupation may be predicated of a cor- 
poration aggregate. The residence and inhabitancy 
of the particular members have been taken into con- 
sideration, and have been deemed to impart these 
characters to the corporation. 

Lord Coke, in his exposition of the statute of 23 
Hen. Viri. c 5. concerning the repairing ^ de- 
cayed bridges in highways, (2 Inst. 697. 703.) says, 
*^ diie persons to be charged by this act are compre- 
hended under this only word ** Inhabitants.^^ ** Eve- 
ry corporation and body politic residing" in any coun- 
ty," &c. ** or having any lands or tenements in any 
shire,'* &c. ** jute propriia manihus et sumptibus pos^ 
sidentet habent^ are said to be inhabitants there with- 
in the purview of this statute." In the case of Rex 
V. Gardner^ Cowp. 83. it was decided that a corpo- 
ration aggregate was an inhabitant or occupier of 

Vot V. T 
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Bank-u. s. certain lands, and therefore liaHie to be taxed for 
,^ y- them under the act of 43 Eliz» c. 2* 

Dbveaux. 

It must be an inhabitant or resident where its 
members or officers inhabit or reside. If an ac^n 
be brought against the corporation in respect of its 
residence or occupation, it must be competent to the 
corporation to show that it does not so reside or 
occupy, which can only be done by showing that this 
is not true of its members or officers* 

But the characters of individual members are in 
many cases examined for the purpose of settling the 
very question of jurisdiction. 

The division of corporations into . eecIeeiaMtical 
and lay^ is familiar. There is nothing in the name 
or patent to distinguish them. 1 Bla* Cvm* W0» An 
ecclesiastical corporation is subject to the ordinary 
alone. His court alone has jurisdiction of proceed? 
ings by or against the corporation. 1 Bla* Com. 480. 
A lay corporation is visited by the founder. The 
king is the founder of all civil corporations, voA he 
visits them in the king's bench. 

By ascertaining the characters of the men^bers of 
the corporation alone can it be decided whether the 
corporation be lay or ecclesiastical; and, consequent- 
ly, whether the king^s bench or the ordinary has 
jurisdiction. Blackstone says, that an ecclesiastical 
corporation is where the members that compose it 
are entirely spiritual persons ; and diat the Cmiver- 
sities 6f Oxford and C^mbridge arenot ecclesiastical 
corporations, -^ being composed of- more lai^men than 
clergy*"^- In this question of jurisdiction, therefore, 
is always involved the character of the individual 
members who compose the body. 

The members of a corporation are further noticed 
in chancery, and are compelled as individuals to 
execute a trust, which at common law they urere not 
bound to do. Gilb. Uses^ 5. 174. 1 Kyd^ 73. 2 Leon* 
122. A corporation trustee is the same in chanocry 
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as sm iddtvidttal. or namber of iftdividuih. 2 Fes. B^vk U.S. 
jxax, 46* ' Auomey-General v. Foundling HoapitaL Dsvsauk 

The rule seems to be, not that the itidiyiduaU 
confer their private privileges upon the body corpo* 
rate, but that as often as justice or convenience re- 
qfiire that the corporation should be considered as 
composed of natural persons, the individuals are 
disclosed, and their character becomes the subject of 
legal contemplation* 

2* The spirit of the constitution and laws of the 
United States, demands that the citizenship of the 
members of a corporation should be noticed in order 
to decide the question of jurisdiction, as well as for 
other purposes* 

The constitution has conferred on the courts of 
the United States jurisdiction in two classes of cases. 

1* Where the peace of the confederacy might be 
iirvolved* 

e. Where the state tribunals could not be sup- 
posed to be impartial* 

The one upon the ground that the union was an* 
ftweraUe for the misconduct of its members, who, 
hf unjust decisions against aliens, might furnish a 
just -ground of war. 

The other to preserve the real equality of citizens 
throughout the union, by guarding against fraudu- 
lent laws and local prejudices, in particular states. 

The design of the constitution was to retain ju- 
risdiction in those cases where substantially these 
great interests were to be affected* It cannot be 
supposed that it was to be retained only where there 
was a nominal character, alien or citizen^ and aban- 
doned' where substantially aliens or citizens were* 
concerned, but whose names did not appear* It is 
uoiiopoitant by what name citizens are by the laws 
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8a.«k u. 8. of their own stste permiiied to tue^ xh^y are fttUL citi« 
DsvvAvx. zenSf.and entitled to that substantial justice, and .the 
benefit of those independent tribunals, which were 
intended to be secured by the federal constitution. 
The constitution does not speak of the natM on re* 
cord; of the nominal party; it speaks of *'^ coniro^ 
vcrsies*^ ^^ between. citizens of different states.'^ The 
question is not, what names appear upon the record, 
but between whom is the controversy; who are the 
real litigants. 

In conformity with the apirit of the qonstitution, 
the federal cqiurts have always inquired after the 
real parties. Although the nominal parties are really 
persons competent to sue in those courts, yet they 
will inquire into the character of the real litigaats, 
and if they find them unable to sue there, they will 
dismiss the suit. . 4 JOal. 350. Mansjieid^s Lessee v. 
Levy* They will allow no fiction to give jurisdiction 
to the court where the substance is wanting. Can 
it be admitted then that they will allow ^he juris- 
diction to be excluded by a name, if the substance 
exists which gives jurisdiction ? 

If a state be substantially a party, is the jurisdic- 
tion cut off if her agent brings a suit ? The case 
oi Fowler v. Lindseyy 3 DaL 412. clearly implies 
the contrary. 

It is the privilege of citizens of one state to have 
their controversies with citizens of another state tried 
in the federal courts. The constitution guaranties it 
to thrm. It cannot be taken away, because they arc 
authorized to bring onejoint suit in a particular name, 
iD&tead of bringing it in the names ol each indivi- 
dual. Their corporate name is given them as a bene- 
fit, and ought not to be converted into an injury. 
Besides, if the hank cannot sue, they cannot be sued 
in die federal cdurts; nor any oth^ corporation. 
The consequence is, that if a citizen of . Georgia 
would sue the bank of the United States, at Phila- 
delphia,, he must go into the state courts. U he 
would sue the corporation of Philadelphia, he must 
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sue in dw state courts; nay, even in the county court Bavk U. 8. 
of PhOadelphia itself. Deveaux. 

But it is not more a question of jurisdiction than 
of right* If you cannot inquire vho are the mem- 
bers of a corporation, whenever a right depends upon 
the question of citizenship, that right cannot be en- 
joyed by a corporation. 

If citizenship of the members cannot give jurisdic* 
tion, neither can their alienage. A corporation com* 
posed of aliens cannot sue in the federal courts. 
Neither the East'" India Company^ the Bank of En^ 
fftand^ nor even % sole corporation, such as the 
Chamberlain of London, can sue in those courts; for 
in his corporate capacity he is not an alien. 

* An alien cannot sue a domestic corporation unless 
in the state courts. Although you permit an ob* 
scure alien to sue a citizen in the federal courts, vet 
you deny that privilege to a corporation consisting 
of a great number of aliens. 

Again : by the constitution, the jurisdiction of the 
federal courts is to extend to ^ controversies be- 
tween citizens of the same state, claiming lands 
under grants of different states;" yet a corporation 
of Pennsylvania claiming lands under Virginia^ 
against a citizen of Pennsylvania claiming the same 
lamis under Pennsylvania, must go into the courts 
di Pennsylvania, and cannot get into the federal 
courts. 

This would be a result clearly contrary to the in- 
tention and spirit of the constitution, which meant 
that no man claiming lan'd by title adverse to a state 
should be obliged to resort to the courts of that state 
to try his title. 

The. argument. from inconvenience is very ptrong. 
I«ord Coke says plufimum valet* When other rea- 
soning is nearly on an equipdise, it ought to turn the 
scale. 
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»AWK u. flk The court eanoot comuier the indiiPtdiial flfeemSienr 
DcvKAvx. AS citizens for ant/ purpose, if, it caiiBoC for that d€ 
jurisdiction. 

How h k under the act of congress for register^ 
ing vcissels ? Laws of the U* S* vol. !2. p<. 147. A 
corporation cannot hoM a^ American registered 
vessel. An insurance company to whom an Amert- 
can. vessel is abandoned must forfeit her register, 
ate&ough every member of that ccH'poration be an 
American eitizen. A foreign corporation, although 
composed emirely of aliens, may yet hold lands m 
this eouB^^ although on aUen cannotw 

3. The practice of the courts of the United- States^ 
has been uniform and never qjuesttoned. This court 
has decided a great number of cases in which a 
corporation has been » .pai'ty. It m no answei' to 
tbese to say that there Wais no plea to^ the juriadie* 
tnon; (or none was necessary* Whenever the eourt* 
sees that it has not jurisdiction, or diat its jurtsdic* 
tion does not appear upon the record, it dismisses^ 
the suit. And in every case where a corporation la 
a party, the tide of the suit alone was sufficient togive 
the court inibrmatitmv * 

But this point may be conmdered aft almost^ if not 
c^uite, decided by the case of The Bank of Norths 
America v. Turner^ 4 DaL 8. where the plaintiffii^ 
were described in the same manner as the present 
plaintiffs, and Ch. y* Ellsworth^ in< delivering the 
opifiion of the' court, says, *^the plaintifis are tve/^ 
described as citizens of Pennsylvania.'^ 

The second objeoticm' is^ that by no form of plead-^- 
ings can the citizenship of the members be put in- 
issue. 

But if the citizenship be material, it may be 
averre4; andif averred, it may be put in issue.^ The 
materiality of the averi|ient> is indeed- the only ques< 

5 
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Qf Tke «eeoiid qu^itiaii upon thU record is, wfae- B^v^ V.S. 
ther thie hank d tbe Uniud States has aot a pe* DsvbIos. 
collar right to sue in the federal courts i 

* TIhs right depends upon two questtona;. 

U Whether congress could, under the constitu^ooi 
gtFe such a jurisdiction to the circuit courts i And, 

2« Whether congress hms given it i 

1. The judicial power of the United States is co- 
extensive with the legislative. It extends to all 
cases arising under the laws of the United States. 
£very case in which the bank of the United States 
is a party must be a case arising under those laws; 
for the only capacity which the bank has to sue or 
be sued is derived from a law of the United States* 
No contract can be made with the bank^ no trespass ' 
can be committed upon its property, without involv- 
ing the question of its existence as a corporate body, 
and of its rights, powers and duties, all of which de* 
pend upon the laws of the United States. 

Congress, therefore, had a right to give to the cir- 
cuit courts of the United States cognisance of all 
casts in which the bank should be a party. 

a« Have they done it \ 

The 3d section of the act of congress which in- 
GiH^jrated the hank, gave them the power and ca- 
pficity ^^ to suc^^ " in courts of record^ or any other 
place whatsoeverJ^ 

If they have a right to sue in courts of record, 
can it be presumed that congress meant to ex- 
clude them from the courts of the United States f 
the only conrts over whom congress could exercise 
any control, and to whom alone they could impera- 
tively impart jurisdiction. If the bank has a capa- 
city tasue in the circuit courts, the circuit courts are 
bound to take cognisance of their suits. 
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BavkU. S. The presumption that congress mennt to give 
Oevbauz.' ^^ch jurisdiction to the circuit courts is fortified by 
the reasonableness of the jurisdiction, the extensive- 
ness of the institution, and its character as an agent 
in the fiscal operations of the United States; hy 
the danger of an attack from some of the states; by 
the jealousies of state banks; by the inconvenience 
of discordant decisions upon the construction of 
their charter, and the certainty that all cases in 
vrhich the bank is a party must involve questions 
arising under the laws of the United States* 

P. Bt. Ketfy contra* 

Two questions arise in this case* 

• * 

1. Whether a body politic, a corporation aggregate^ 
created by a law of the United States, is competent 
to sue in the circuit courts of the United States* 

« 2* Does the averment of citizoaship give juris- 
diction to' those courts* 

ft. - 

!• The first, point depends upon the constitution 
and laws of the United States* 

The 2d section of the 3d article of the constitu- 
tion designates the limits of judicial authority 
which confi^ress could confer on the several courts 
of the Uniled States, but it confers no powers on the 
circuit courts* It defines the limits which neither 
congress, nor the courts erected by congress, can! 
transcend. It was within the discretion of congress 
to organize courts, and grant them powers to the 
whole extent of the constitution i but they were un- 
der no obligation to do it* 

The question then, is, not what powers might con* 
gress give to the'circuit courts, but what have they 
given* 

By xht judiciary law of 17 89^ vol. Ufn S5. $ 10* 
Che circuit court has original cognisance of civil 
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suits, in three cases only. 1. Where the United BavxU.S. 
States is plaintiff; 2. Where an alien is a party ; Dbtsavx. 
and, 3. Where the suit is between a eitizen of the 
state where the suit is brought, and a citizen of 
another state* 

The president, directors and company of the bank 
of the United States do not answer to either of those 
cases. They are neither the United States, nor an 
alien, nor a citizen of a slate. 

They are a corporation ag^eg;ate, consisting of 
many natural persons, created by the act of congress 
of the 25th of February, l79l^voLUp. 285. under the 
name and style of ^^ The President, Directors and 
Company of the Bank of the United States," and by 
that nsone only can they sue and be sued. The pre* 
sent suit is brought by them in their corporate name 
and capacity.. ^ 

A corporation aggregate is an artifictdly invisible 
body, existing only in contemplation of hew* Jt has 
no analogy to a natural persoi^. It has no organ 
but its seal. It cannot sue, or be sued, for any per- 
sonal injury. It cannot be oudawed. It is not sub« 
ject to an attachment of contemptr It never dies* 
It cannot be a citizen of any state, because it cannot 
owe atlegiancef It cannot commit treason nor felony. 
It can have no residence, because it is an artificial, 
invisible, intangible body. It cannot appear in per* 
son, but must appear by attorney. For all these 
reasons it cannot coiae within the description of 
those who are entided to sue in the circuit courts of 
the United States. Neither residence nor inhabits 
;mcy is sufficient to give jurisdiction. It must be a 
titizen^ possessing political rights, and owing alle- 
giance to some state. 

The l^ank has mistaken its prefer course* Whef** 
ever the only ground of jurisdiction is a question 
upon the construction of the constitution, or of a 
law, or treaty of the United States, the only re- 
medy is by writ of error from this court to the high? 

VqI. V. It 
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4ajpk U. S. est state tribunal having cognisance of the cause, 
Deveaux agreeably to the provisions of the 25th section pf the 
judiciary act of 1789* FoL l»p. 63* 

If an act of congress could authorize any person 
to sue in the federal courts, on the ground of its be- 
itig a case arising under a law of the United States, 
it would be in the power of congress to give unli- 
mited jurisdiction to its courts. But it is only when 
the state courts disregard or misconstrue the con* 
stitution, laws, or treaties, of the United States, that 
the federal courts have cognisance under that clause 
of the constitution which declares that the judicial 
power shall extend to all cases arising under the con- 
stitution, laws and treaties of the United States. 

It is supposed to be absurd to say that the United 
States have erected a body corporate, and given it 
a power to sue and be sued in any courts but those 
of the power creating the corporation. But there 
is nothing absurd in the idea. Persons are daily be- 
coming citizens of the United States, under an act 
of congress, and yet they have no right to sue in the 
federal courts except in particular cases, and under 
special circumstances; if the bank can bring itself 
withinone of those cases, and clothe itself with those 
special circumstances, it may sue in those courts. 

But it is contended that it has brought itself within 
one of those cases, by the averme*nt that the presi-. 
dent, directors and company of the bank of the United 
States are citizens of the state of Pennsylvania, and 
the defendants citizens of the state of Geoi^ia. 

- This avernient cannot give jurisdiction; because, 

1. It is repugnant and void; and, 

• 2. It is contrary to their own showing on the face 
of the declaration. 

1. It is repugnant because the siiit is brought in 
ihd corporate name. The corporation is the plaintifiV 
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imd it \% Sibsutd and impossible to say that a corpo- ^^vk V. S. 
ration aggregate is a citizen or citizens. The body .Dbvbavz. 
politic is the plaintiff, and not the individual stock«> ' 
holders. 

2. It is contrary to their own showing, because 
they have in the declaration expressly averred them* 
selves to be a body corporate, and to sue in that ca- 
pacity ; and an averment relative to the individual 
characters of the stockholders is in contradiction to 
the corporate character in which they sue. No cor* 
poration aggregate can derive aid from the personal 
character of its members; nor does it incur any dis- 
ability from the disabilities of tBe individuals who 
conipose the society. Neither the infancy, coverture, 
nor outlawry of the individuals can affect the body 
corporate* 

It is laid down in the hooks that ^' an averment 
contrary to that which appears to the court, shall 
not avaiL" Com* Dig* tit. Pleader. 

But it is said that you may raise the veil which 
tbc corporate name interposes, and see who stand 
behind it. You may strip them of the corporate ca- 
pacity in which they sue, to give the court a juris- 
diction which they .cannot claim in their corporate 
capacity. 

But the name of a corporation is not a mere acci- 
dent. It is substance. It is the knot of its combina- 
tion. It is its wence. It is the thing itself* 1 Tuck^ 
Bl. 474,, 475. 

As to the case of ejectment from 4 Dal. 335. the 
nominal plaintiff must have the same character, as 
to citizenship, as his lessor; and the jcourt will be 
astute to see that no deception be practised upon 
them to give them a jurisdiction which they could 
not otherwise exercise. 

« 

Th^ authority from 2 Inst. 697. only proves that 
a corporation aggregate may be adjudged %o be an 
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Ba^kk U.8. hihabitatit ia respect to its holding of lands, and sd 
DrnvEAux. as to render those lands liable to taxes for the repair 
' ~ ^ of bridges and highways under the statute of 32 H* 
VIII. c. 5* 

In the case of The King v. The Inhabitants ofSt^ 
Martholotnewe^ in 4 Burr. 2435. Lord Mansfield said 
the corporation were not occupiers. And in -Rex v. 
Gardner^ Cowp. 84. the question was whether a cor^ 
poration, seised in fee for its own profit, was ratable 
to the poor, under a law which taxed all inhetUtants* 
The court decided that inasmuch as persons seised 
in fee were always assessed as inhabitants of the 
land, if there Was no other tenant upon it, a corpora-^ 
lion seised in fee shbuld, pra hac vice^ be deemed an 
inhabitant within the meaning of that statute. But 
this goes but a little way towai'ds proving that a cor- 
poration aggregate may be a citizen for the purpose 
of giving jurisdiction to the federal courts ; or to- 
wards establishing the point that the court will in-^ 
quire into the individual circumstances of the mem^ 
bers of a corporation^ for the same purpos^. 

Of still less weight il» the doctrine respecting the 
visitatorial power in England. That power is given 
for the express purpose of examining the juaii^ca-- 
tzons of the members^ to see whether the charter of 
the corporation has been adhered to in the election 
of members, and whether the corporation has acted 
consistently with the purposes of its creation. It is 
hot a power to examine the character of the indi- 
viduals to. ascertain whether the corporation has a 
right to sue in a certain court. 

At law, a corporation cannot be a trustee. And 
a court of equity acts in personas to compel the 
members to perform their corporate functions | but 
even this doctrine depends upon the mere dictum of 
a lord chancellor. 

In the cas^ cited from 4 lial. 8. the question 
tespecting the averment of citizenship was not 
i'aised. The gentlemen of the bar were not. very 
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desiroas of raising questions as to the jurisdiction Bank U. & 
of the federal courts. D«viiawx. 

If denial of justice be a cause of war, as is al- 
leged, the person who claims it must preserve an m- 
tirety of character; he must not associate himself 
with others who have no right to claim it in that form. 
Foreign nations have no right to prescribe the mode 
of administering justice to their subjects in this coun- 
try. If they have the same resort to the same courts 
which our own citizens enjoy, they cannot complain. 

But it is said that the death of all the members of 
a corporation is a fact which may be pleaded ; that 
cannot be pleaded unless you can go into the 
question who were the last members of the corpo- 
ration. And if you can plead any thing respecting 
the individual members, you may plead their citi- 
senship. But if this be true, it must be pleaded in 
a different manner. The name of each individual must 
be set forth, and his death averred. And it may 
well be doubted whether even such a plea would be 
good ; and whether the only remedy would not be 
by quo warranto; or a rule to show cause. 

If the averment in the declaration relate to flie 
body politic, it is repugnant* If to the individual 
members, it is immaterial. No issue could have 
been taken upon it. It does not name a single in- 
dividual member of the corporation. If they had 
named every individual, it would have appeared 
that some of them were citizens of Georgia. If 
the defendant had pleaded that A. j3., one of the 
members, was a citizen of Georgia, it would have 
been a bad plea, because immaterial and argu* 
mentative. 

Jones^ on the same side, cited G^>. LitU 66. b« 10 
Co. 32. b. \ Ld. Raym. bO. 2 Crunch^ 445. 2 
Burr. 1054. 1 BL Com. 4>97. 512. 10 Co. 30. 1 
BL Com, 502. 1 Leaches Cr. Law^ 287. 

This cause being argued in connection with th<} 
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Bank u. S. cases of The Hope . Insurance Company i?/ FrovU 
Dbveaux. dence against Boardman et aL^ ante^ p. 57. and Th€ 
Maryland Insurance Company against Woody post^ 
in the latter of which Mr. Harper was counsel for 
the defendant in error, he was permitted to reply 
to the arguments of the plaintiffs in error in this 
case. 

Harper^ in reply. 

The point of jurisdiction gives rise to two ques- 
tions* 

1. As to the form of the averment* 

2. As to the effect of the incorporation on the 
6riginal character of the members. 

1. In the case of The Mar^'Iand Insurance Com- 
pany against Wood» the averment is, " The Mary- 
land Insurance Company ^ citizens of the state of 
Maryland.^^ 

This does not mean that the corporation, as such, 
is a citizen of Maryland, but that the individuals 
who compose it are citizens. It is the same thing 
in substaixce as to say, ." The Maryland Insurance 
Company, a corporate body composed of persons 
who are citizens of Maryland.'* 

It is objected that such an averment . cannot be 
true ; but it is surely possible that all the niembers 
of a corporate body may be citizens of one state; 
and with regard to insurance companies it is almost 
always true. But if not true, the contrary may be 
j^hown. 

. It is also pbjected that the averment is defective^ 
because it does not name the individuals who are 
affirmed to be citizens. 

But it may be answered that they need not be 
named, because they have authority to join in the 
5 
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r ' 

suit in their corporate name, and therefore in that Bakk t7. 9. 
name may make the averment. There is no uncer- p^y^'^^j^ 
tainty, because it is averred that they are all citi- 
zens. But if it were necessary to aver that some 
were citizens, in that case it would be necessary to 
show who they were. If the fact be not as averred, 
it may be pleaded, and the plea may state that A., 
B; and C are members of the corporation, and are 
citizens of another state. 

2. As to the effect of the incorporation. , 

The question is not whether a corporation can be 
a citizen in its corporate capacit}% 

But whether, by becoming members of the corpo- 
ration, the individuals who compose it lose, in their 
corporate affairs, those privileges which as indivi- 
duals they possessed before. 

 

This leads us to inquire into the nature and ob- 
jects of an incorporation. 

1. Of its nature. 

It is a privilege conferred on a number of indi' 
viduals» The corporate body is the form under 
which the privilege is enjoyed and exercised. Ihe 
individuals are the substance. It is a jetton of law; 
the individuals are the real parties. It is a trustee; 
the individuals are the cestui que trusts. 

It is a privilege conferred and accepted. But 
neither the grant nor the acceptance deprives the 
party accepting it • of other privileges which he 
before possessed, unless they be incpmpatible with 
each other. 

Thus the law confers on infants the privilege of 
being free from the obligation of their contracts ; 
and it takes from them the privilege of acquiring 
rights under those contracts, because these two 
privileges are incompatible; but it does not take 
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Bank U.S. from them the privilege of suing for rights derived 
_ V- otherwise than from their contracts. 

Dl&VBAUX« 

So a woman, by entering into wedlock, acquires 
the privilege of being free from arrest for debt. 
And she renounces the privilege of making con- 
tracts, becaifse that would be incompatible ; but she 
does not renounce the privilege of taking land by 
descent, gift or devise. 

So a man, by entering into civil society, acquires 
the privilege of being protected by the society; and 
he renounces the privilege of seeking, by his own 
force, redress for his wrongs, because incompatible. 
But he does not renounce the privilege of defending 
himself against personal violence* 

Th^' privileges of a corporation are, 

1. To su,e and be sued by a corporate name, 

2. To have perpetual succession by the transfer 
or transmission of the shares, &Cv 

3. To make contracts by which the separate 
property or persons of the individuals shall not be 
bound* 

These privileges are not incompatible with that 
now claimedf 

But an incorporation is not only a privilege, but 
it is a privilege conferred on individual* Indivi* 
duals are the basis and essence of the corporation. It 
cannot subsist without them. The law must take 
notice of them. It must take notice of their cha* 
racter and privileges as individuals. The existence 
of the corporate body cannot be known without ta? 
king notice of the individuals. The most impor- 
^nt of its privileges, that of perpetual succession, 
depends upon it. 

If the law cannot notice the privileges, of tndi' 
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vidwdsf nuther caa it notice their obUgattoas or Bank 0. 8. 

di8»biutij^ dev;.„x. 

It may happen that all the members of a corpora- 
tion may be infants or femes coverU Suppose in an 
action brought by this corporation the statute of li- 
mitations should be pleaded, could not the plaintiff 
reply the infancy or coverture I 

Again, suppose a corporation to have existed and 
made a tsontract in Pennsylvania with a citizen of 
Maryland ; suppose that all the members. came into 
Maryland, and after remaining there some time re- 
turned to Pennsylvania; and that three years af- 
terwards the corporation brought suit in Maryland^ 
on the contract; could not the statute of limitations 
be pleaded?^ And if the plaintiffs should reply ab- 
sence from the state, miglu not the defendant rsjoin 
the special matter I 

Suppose all the members of a corporation to be 
outlawed; could not the outlawry be pleaded to an 
action brought by the corporation I 

Suppose the corporation to hold land, and all Uie 
members to be attainted of treason, would not the 
land be forfeited i 

Suppose a corporation to be composed entirely of 
alien enemies, could such a corporation 9ue 2 Mighl 
not the special matter be pleaded ? 

The corporate body is ihtform; the individnals 
are the substance^ 1 he purpose of the incorporation 
is to enable individuah to transact business more 
conveniendy for their mutual benefit. Individual 
benefit is the object. The incorporation is the in- 
strument and means, like the fictitious lessee, and 
casual ejector, in ejectment. . 

The construction contended for wo^ld sacrifice the 

Vol V^ \ 
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Bank u. S. substance to the form, and would make the meann 
PeV^aux. 4efeat the end. 

The corporation is zjlction of law ; the individual 
members are the real parties. But fictions of law 
are introduced for the benefit of the real parties, not 
for their injury; and they are to be so moulded as 
to answer the purpose. Fictions of law never must 
shut out the truth. But the construction contended 
for would set up a fiction against the truth. The 
parties here are in fact citizens of diflF^rent states; 
but this Jictian^ it is said, must preclude them from 
averring the fact* 

The corporate body is a trustee • The individual 
inembers are the cestur que trusts. It is like infant 
zxAprochein ami. 

Suppose a man, seised in fee of lands in Pennr 
sylvania, mortgages it to a citizen of that state, and 
then devises it in fee to a citizen of Maryland in 
trust for a feme covert also a citizen of Marylan4 
^nd her heirs. The trustee dies, and his heir on 
whom the trust descends, is a citizen of Pennsylva- 
nia. The feme covert dies, leaving .issue citizens of 
Maiyland, upon whom the trust estate descepd^. 

Cannot the issue, joining the heir of the trustee, 
bring a bill to redeem in the circuit court of Penn- 
sylvania i Would not the court look to the real 
parties ? 

Again, suppose an infant citizen of Maryland sues 
in the circuit court of Pennsylvania, by a prochein 
ami who is a citizen of Pennsylvania, has not that 
court jurisdiction of the case \ 

2. Of the object of the incorporation. 

It is to confer additional privileges and advan- 
tages, not to take away those formerly held. To the 
nriyilege of suing in the federal courts in their in^ 
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dividual capacity, was superadded the ptivilege of Bavk V.% 
so suing in their corporate capacity* D v^ x 

The true construction is, that they should sue anci 
be sued in their corporate capacity, to the whote 
^xtent^ and in as benefieial. a manner^ as in their in* 
dividual capacity4 

» • 

The constructioti contended for would restrict the 
privilege of &uing ; and would take away one of its 
most important, properties^ 

One great object in allowing citizens of difiereni! 
states to sue in the federal courts, was to obtain a 
uniformity of decision in cases of a commercial na- 
ture* The most numerous and important class of 
those cases, and the class in which it is most import- 
ant to have uniform rules and principles, is that of 
insurance cases. They are almost wholly confined 
to corporations, though most frequently, in fatt^ be- 
tween citizens of different states* . 

Ingersoll^ bn the same side^ and also in reply t0 
the argument of M^* Adams^ in the case of The Hope 
Insurance Company Vi Boardman et al,* 

. The character of the corporation must follow the 
character of its members^ The averment of the 
citizenship of its members is su£flcient* But it is 
clear that a corporation aggregate cannot be a citizen* 
An averment of residence is not sufficient* 1 Cranck^ 
343. Abercrombie v. Dupuis. The place of its esta* 
blishment. does not make it a citizen. It is not ne- 
cessary, under its charter, that all the members of 
The Hope Insurance Company of Providence should 
be citizens of the state of Rhode Island. The decla- 
ration in that case does not even aver either the cor- 
poration 6r its meixibers to be citizens of any state' 
whatever. If any one of the members be a citizen 
of the state in which the suit is brought, the federal 
court has no jurisdiction* 3 Cranoh^ %^7* Straws 
hfidge v. OurtisSd 
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%xvK V. 8. It IB a bold proposition to My thftt no corporation 

nmrEKVx, ^*^ ***^ *° *^^ federal courts. It would be in hos* 
tility to the spirit of the constitution, and would de- 

I (rive the citizens of one state of that chance of 
ustice in their contests with citizens of another 
state, which the constitution intended to secure to 
all ; and this merely because they have besn enabled 
to sue under a fictitious name. 

« 

Every corporation aggregate must be composed 

of natural persons, and courts of law will take notice 

of them as members of the corporate body. If a 

suit be brought by or against the inhabitants of an 

incorporated town, the court will inquire whether 

any. of the jurors or in^jtuesses are inhabitants. Sa 

a corporate body may own an American registered 

ship, and one of the corporation may take the ne^ 

cessary oaths. 

Numerous cases have already been decided in the 
federal courts, in which a corporation has been a 
party, involving the right of property to the amount 
iof millions. What will become of all these cases i 
In all the cases within the last five years writs of 
error will be brought. 

In ejectment, the coirrt, on s( question of juris- 
diction, sglways inquires who are the real parties. 

The constitution declares that the judicial power 
shall extend to " controversies*^ ** between citizens 
of different states." It is necessary, therefore, that 
the court should inquire between whom the real 
controversy exists. 

March IS. 

Marshall, Ch. J. delivered the opinion of the 
court as follows : 

% 

Two points have been made in .this cause. 

1. That a corporation, composed of citizens of 
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one state, may sue a citizen of another state, in the 'Bank U.S. 
federal courts. Deveaux. 



2. 7 hat a right to sue in those courts is confer- 
red on this bank by the law which incorporates it^ 

The last point will be first considered. 

The judicial power of the United States, as de- 
fined in the constitution, is dependent, lst« On the 
nature of the case; and, 2d« On the character of the 
parties. 

By the judicial act, the jurisdiction of the circuit 
courts is extended to cases where the constitutional 
right to plead and he impleaded, in the courts of the 
union, depends on the character of the parties; but 
where that right depends on, the nature of the case> 
the circuit courts derive no jurisdiction from that 
act, except in the single case of a controversy be« 
tween citizens of the same state, claiming lands un* 
der grants from different states. 

Unless, then, jurisdiction over this cause has been 
given to the circuit court by some other than the ju- 
dicial act, die bank of the United States had not a 
right to sue in that court, upon the principle that 
the case arises under a law of the United States. 

The plaintiffs contend that the incorporating act 
confers this jurisdiction. 

That act creates the corporation, gives it a capa^ 
city to make contracts and to acquire property, and 
enables it ^^ to sue and be sued, plead and be im- 
pleaded, answer and be answered, defend and be de- 
fended, in courts of record, or any other place what- 
Boever." 

This power, if not incident to a corporation, is 
conferred by every incorporating act, and is not un- 
derstood to enlarge the jurisdiction of any particu* 
lar court, but to give a capacity to the corporation to 
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BavkU.S. appear, as a corporation, in any court which would^ 
Deveaux. by l*w» h2iyt cognisance of the cause, if brought by 
individuals. If jurisdiction is given by this clause 
to the federal courts, it is equally given to all co.urts 
having original jurisdiction, and for all sums how" 
ever small they may be. 

But the 9th article of the 7th section of the act 
furnishes a conclusive argument against the construc- 
tion for which the plaintiffs contend. That section 
subjects the president and directors, in their indi- 
vidual capacity, to the suit of any person aggrieved 
by their putting into circulation more notes than is 
permitted by law, and expressly authorizes the 
bringing of that action in the federal or state courts. 

This evinces the opinion of congress, .that the 
right to sue does not imply a right to sue in the 
courts of the union, unless it be expressed. This 
idea is strengthened also by the law respecting pa- 
tent rights. That law expressly recognises i\\c right 
of the patentee to sue in the circuit courts of the 
United States. 

The court, then, is of opinion, that.no right is con- 
ferred on the hank, by the act of incorporation, to , 
sue in the federal courts. 

2. The other point is one of much more diffi- 
culty. 

The jurisdiction of this court being limited, so 
far as respects the character of the parties in this 
particular case, " to controversies between citizens 
of different states,^' both parties must be citizens, to 
come within the description. 

That invisible, intangible, and artificial being, that 
mere legal entity, a corporation aggregate, is cer- 
tainly not a citizen ; and, consequently, cannot sue or 
be sued in the courts of the United States, unless the 
rights of the meihbers, in this respect, can be exer- 
cised in their corporate name. If the corporation 
6 
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be considered as a mere faculty, and not as a company Bahk u. 9. 
of individuals, who, in transacting their joint con- ,. y^' jj^ 
cerns, may use a legal name, they must be excluded 
from the courts of the union* 

The duties of this court, to exercise jurisdiction 
where it is conferred, and not to usurp it where it 
is not conferred, are of equal obligation. The 
constitution, therefore, and the law, are to be ex«» 
pounded, without a leaning the one way or the other, 
according to those general principles which usually 
govern in the construction of fundamental or other 
Taws. 

A constitution, from its nature, deals in generals, 
not in detail. Its framers cannot perceive minute 
distinctions which arise in the progress of the nation, 
and therefore confine it to the establishment of broad 
and general principles. 

The judicial department was introduced into the 
American constitution under impressions, and 
with views, which are too apparent not to be per- 
ceived by all- However true the fact may be, that 
the tribunals of the states will administer justice as 
impartially as those^f the nation, to parties of every 
description, it is not less true that the constitution 
itself either entertains apprehensions on this subject, 
or views with such indulgence the possible fears and 
apprehensions of suitors, that it has established na- 
tional tribunals for the decision of controversies be- 
tween aliens and a citizen, or between citizens of 
different states* Aliens, or citizens of different 
states, are not less susceptible of these apprehen<» 
sions, nor can they be supposed to >be less the objects 
of constitutional provision, because they are allowed 
to sue by a corporate name. That name, indeed, 
cannot be an alien or a citizen; but the persons whom 
it represents may be the one or the other ; and the 
controversy is, in fact and in law, between those per- 
sons suing in their corporate character, by their cor- 
porate name, for a corporate right, and the individual 
f^^inst whom the suit may be instituted* SubstaQ"; 
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Bask u. s. tiaUy and essentially^ the parties in such a C9^ 
Dktbavx. where the members of the corporation are alienSf 
^' or citizens of a different state from the opposite 
party, come within the spirit and terms of the juris* 
diction conferred by the constitution on the national 
tribunals. 

Such has been the universal understanding on th« 
subject. Repeatedly has this court decided causes 
between a corporation and an individual without 
feeling a doubt respecting its jurisdiction. ^ Thos^ 
decisions are not cited as authority; for they were 
made without considering this particular point; but 
they have much weight, as they show that this point 
neither occurred to the bar or the bench; and that 
the common understanding of intelligent men is ii^ 
favour of the right of incorporated aliens, or citi- 
zens of a different state from the defendant, to sue 
in the national courts. It is by a course of acute, 
metaphysical and abstruse reasoning, which has been 
most ably employed on this occasion, that this opi" 
nion is shaken. 

As our ideas of a corporation, its privileges and 
its disabilities, are derived entirely from the English 
books, we resort to them for aid, in ascertaining its 
character. It is defined as a mere creature of the 
law, invisible, intangible, and incorporeal. Yet^ 
when we examine the subject further, we find that 
corporations have been included within terois of 
description appropriated to real persons* 

The statute of Henry VIII. concerning bridges 
and highways, enacts, that bridges and highways 
shall be made and repaired by the ^^ inhabitants of 
the city, shire, or riding," and that the justices shall 
have power to tax every " inhabitant of such city,'* 
&c. and that the collectors may ** distrain every 
such inhabitant as shall be taxed and refuse payment 
thereof, in his lands, goods and chattels." 

Under this statute those have been construed in- 
habitants who hold lands within the city where the 
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bridge to be repaired lies, although they reside else- Bank U. 9. 
where. d.veaux. 

* s 

Lord Coke says^^ every corporation and body 
politic residing in any county, riding, city, or town 
corporate, or having lands or tenements in any shirey 
fiut propru8 maniius et sumptibua posaident et ha* 
hent^ aire said to be inhabitants' there, within the pur* 
of this statute." 



The tax is not imposed on the person, whether he 
be a member of the corporation or not, who may 
happen to reside on the lands; but is imposed on 
the corporation itself, and, consequently, this ideal 
existence is considered as an inhabitant, when the 
general spirit and purpose of the law requires it. 

In the case of The King v. Gardner^ reported by 
Cowper^ a corporation was decided, by the court of 
king's bench, to come within the description of 
^^ occupiers or inhabitants.'* In that case the poor 
rates, to which the lands of the corporation werede* 
clared to be liable, were not assessed to the actual 
occupant, for there was none, but to the corporation. 
And the principle established by the case appears to 
be, that the poor rates, on vacant ground belonging 
toacprporation,may be assessed to the corporation, 
as being, inhabitants or occupiers of that ground. In 
this case Lord Mansfield notices and overrules an in- 
considerate dictum of Justice Yates, that a corpora- 
tion could not be an inhabitant or occupier. - 

These opinions are not precisely in point ; but 
they serve to show that, for the general purposes 
and objects of a law, this invisible, incorporeal crea- 
ture of the law may be considered as having corpo* 
real qualities. 

It is true that as far as these cases go they serve 

to show that the corporation itself, in its incorp >real 

character, may be considered as an inhabitant or an 

occupier; and the argument from them would be 

inore strong in favour of considering the corporation 
Vol. V. M 
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^ANK u. s. itself as endowed for this special purpose with the 
DEv^icAux. character of a citizen, than to consider the charac- 
ter of the individuals who compose it as a subject 
which the court can inspect, when they use the name 
of the corporation, for the purpose of asserting 
their corporate rights. Still the cases show that 
this technical definition of a corporation does not 
uniformly' circumscribe its capacities, but that courts 
for legitimate purposes will contemplate it moire 
substantially. 

There is a case, ho:w^ever, reported in 12 Mod. 
which is thought precisely in point. The corpora- 
tion of London brought a suit against Wood, by 
their corporate name, in the mayor's court. ' The 
suit was brought by the mayor and conimonalty, 
and was tried before the mayor and aldermen. The 
judgment rendered in this cause was brought before 
the court of king's bench and reversed, because the 
court was deprived of its jurisdiction by the cha- 
racter of the individual who were members of the 
corporation. 

In that case the objection, that a corporation was 
an invisible, idtangible thing, a mere incorporeal 
legal entity, in which the characters of the indivi* 
duals who composed it were completely merged, was 
urged and was considered. The judges unani- 
mously declared that they could look beyond the 
corporate name, and notice the character of the in- 
dividual. In the opinions, which were delivered 
seriatim^ several cases are put which serve to illus- 
trate the principle, and fortify the decision^ 

The case of The Mayor and Comntdnaity v. Woodj 
is the stronger, because it is on the point of juris- 
diction. It appears to the court to be a full autho- 
rity for the case now under consideration. It 
seems not possible to distinguish them from each 
other. 

If, then, the congress of the United States had, 
in terms, enacted that incorporated .aliens might sue 
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a citizen, or that the incorporated citizens of one Bauk U. S. 
state might sue a citizen of another state, in the fe- Dsvsavx.* 
deral courts, by its corporate name, this court would 
not have &lt itself justified in declaring that such a 
law transcended the constitution. , 

The conttt>ver8y is substantially between aliens, 
auing by a corporate name, and a citizen, or between 
citizens of one state, suing by a corporate name, 
and those of another state. When these are said to 
be substantially the pkrties to the controversy, the 
court does not mean to liken it to the case of a 
trustee* A trustee is a real person capable of being 
a citizen or an alien, who has the whole legal estate 
ill himself* At law, he is the real proprietor, and 
he represents himself, and sues in his own right* 
But in this case the corporate name represents per- 
sons who are members of the corporation* 

If the constitution would authorize congress to 
give the courts of the union jurisdiction in this 
case, in consequence of the character of the mem- 
bers of the corporation, thezi the judicial act ought 
to be construed to give it* For the ter.m citizen 
ought to be understood as it is used in the constitu- 
tion, and as it is used in other laws* That is, to de- 
scribe the real persons who come into court, in this 
case, under their corporate name- 
That corporations composed of citizens are con- 
. sidered by the legislature as citizens, under certain 
circumstances, is to be strongly inferred from the 
registering act* It never could be intended that an 
American registered vessel, abandoned to an insu- 
rance company composed of citizens, should lose 
her character as an American vessel; and yet this 
would be the consequence of declaring that the 
members of the corporation were, to every intent 
and purpose, out of view, and merged in the corpo- 
ration. 

The court feels itself authorized by the case in 
12 Mod* on a question of jurisdiction, to look to 
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Bavk u. 8. tjie character of the isdividuab who compett the 
Dbvbaux. eorporation, and they think that the precedents rf 
this court, though they were not decisions on argu* 
ment, ought not to be absolutely disregarded. ^ 

If a corporation may Bue in the courts of the 
union, the court is of opinion that the avennent in 
this case is sufficient* 

Being authorized to sue in their corporate name, 
they could make the averment, and it must apply to 
the plaintiffs as individuals, because it could not be 
true as applied to the corporation. 

Judgment reversed; plea in abatement overruled^ 
and cause remanded* . 

Judge LiviNG^TOir, having an interest in the 
question, gave no opinion. 

. MATTHEWS v. ZANE'S LESSEE. 



The lands in. ERROR to the supreme court of the state of 
eluded within Ohio for the county of Muskingum, in an action of 
%ltric^hy^l\i^ ejectment brought by Zane's Lessee against Mat-' 
act of the 3d thews, in which both parties claimed title under the 
JJSId^'noi^^ar laws of the United States. The question of juris- 
ter that date, diction in this case was settled at last term. (^Ante^ 

office. 

The remaining question was, whether the plainti£F 
in error, or the defendant, had the title to the west 
fraction of section No. 15* in township No* 12. in 
range No. IS. in the state of Ohio* 

This question arose upon a special verdict, which 
stated the following facts. 

On the rth of February, 1804^ the office of re- 
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ceiver of public moneys at Marietta then being Mattviwi 
vacant, Matthews applied to the register of tho Dane's 
land-office at Marietta^ for the purchase of that firac* Lbssbb. 
tioQ, who received the application, and gave Mat- 
thews a certificate thereof. 

On the 36th of March, 1804, a register and re* 
ceiver were appointed for the Zanevilie distfict, and 
also a receiver of public moneys for the Marietta 
district, who commenced the duties of his office on 
the first of May, in that year. 

After the 12th of May, in the same year, Mat* 
thews purchased the land at the Marietta land-office, 
by making such payments, and receiving such certifi- 
cates, as are prescribed by law. 

On the 21st of May, 1804, the land-office was first 
opened at ZaneviUey and the sales of land commenced 
therein. 

On the irth of the same May, a schedule was for- 
warded from the surveyor-general, purporting to be 
a complete list of the lands lying within the Zane^ 
ville district, which had been before sold at the Ma- 
rietta land-office, and in which the land in controver- 
sy was not included. 

Subsequent to the passage of the law for the erec- 
tion of the Zanevilie district, and prior to the time 
when the office of receiver of public moneys for the 
Marietta district became vacant, two entries were 
made in the Marietta land-office, of land lying with- 
in the Zanevilie district, which entries and sales 
were acknowledged as good and valid by the go- 
vernment of the United States, who considered 
Matthews's entry as void, and the secretary of the 
treasury has directed his purchase-money to be re- 
paid to him. The two tracts, the sales of which 
were confirmed by the government of the United 
States, were in the surveyof-general's schedule re- 
turned as sold at Marietta; but the land in con- 
troversy was not included in that schedule, because 



SUPREME COURT U; S. 

Matthews ^^ register of the land-office at Marietta had. opt, 
ZAy E'a made his return, as by law directed, to the survey or- 
^^«scg. general, who. had no guide by which to make oat. 
the schedule, but the returns of the register. The 
officers of the Zaneville land-office were directed by 
the secretary of the treasury to receive the schedule 
as the only evidence of what land had been sold at 
Marietta. 

On the 26th of May, 1804, Zane purchased, at the 
Zaneville land-office the land in controversy, by ma- 
king such payments, and receiving such a certificate, 
as by law are prescribed, at which time Matthews 
produced his certificate from the register of the iUa- 
rietta land-office, and gave notice of his having pur** 
chased the same land. 

Zane's purchase was confirmed by the secretary 
of the treasury. " 

P. J5. Key J for the plaintiff in error, contended, 

' 1. That the purchase made by Matthews was legal 
and valid. And, 

2. That the defendant in error was not entitled to 
recover. 

That this' subject' may be distinctly understood, 
it may b6 necessary concisely to state the land ays* 
tern of the United States. 

In 1785, the old congress passed an ordinance for 
the survey and sale of public lands in the north-west- 
ern territory. Seven ranges of townships were laid 
off, and sales made at New-Torky to a considerable 
extent. The Indian wars that soon followed, closed 
the sales. But after General ,Wayne*s treaty at 
Greeneville, in 1795, congress took up the subject 
again, and in May, 1796, passed an act for appoint- 
ing a surveyor-general, and directing surveys and 
sales. FoL S. p» 293. These surveys could not be 
completed till the end of the year .1799. The act 
5 
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rf th« loth of May, 1800, vol. 5. p. 174. established MATTHkw* 
the present system, by which four land-offices were zan^k's 
to be opened, viz. at Cincinnati^ Chilicothe^ Marietta^ Lasssc 
and Steubenville. That at Marietta was for the 
lands lying east of the sixteenth range of townships, 
south of the military lands, and south of a line drawn 
due west from the north-west corner of the first town- 
ship of the second range to the military lands. A 
register of the land- office, and a receiver of public 
moneys, was to be appointed for each of the offices. 
A person wishing to purchase any of the lands wa$ 
to pay to the treasurer of the United States, or the 
receiver of public moneys, one twentieth part of the 
purchase-money besides certain fees, and take his 
receipt therefor, which he was to carry to the regis*^ 
ter, who was to enter his application in a book, sta- 
ting the date of the application, the date of the 
receipt, and the number of the section, or half sec- 
tion, township and range applied for. No lands 
were to be sold at less than two dollars an acre, 
one fourth, including the one twentieth, in forty 
days, one fourth in two years, one fourth in three 
years, and the residue in four years, with interest* 
A discount of ^per cent, per annum was to be allow- 
•4 for prompt payment. Upon payment of the 
whole purchase-money a patent was to be issued by 
the president of the United States. 

Thus stood the land system, and the mode of 
purchasing and acquiring title until congress, de» 
sirous of bringing more lands into the market, passed 
an act on the Zd of March^ 1803, vol. 6. p. 291. by 
the 6th section of which, a new district was created 
#alled the Zaneville district, which covered part of 
the lands in Marietta district, and, among others, 
the lands in controversy, and certain lands in the 
military tract which had not been surveyed. This 
act did not prescribe the time when the land-office 
should be opened at Zaneville^ nor when the officers 
should be appointed. 

The first question which presents itself under this 
law is, did it prevent a continuance of sales at Ma- 
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Mattbkws rktta, of the lands which had been surveyed in that 
Za^b's district, and now included in the ZaneviUe district i 



LSSUSE. 



We contend it did not. 

All these laws are to be construed together as 
forming one system. The two great principles of 
the system are, 

Settlement of the western frontier, and revenue to 
be derived from the sales of the lands. 

The importance of the first, and the policy of set- 
tling the western frontier, arc too obvious for illus- 
tration* It has been an, object of anxiety at all 
times from the first organization of the union* 

As an object of revenue it has been the incessant 
subject of attention, and of primary importance. 
Th^ proceeds of the sales w^e in 1790 assigned to 
the sinking fund. With a view to facilitate sales^ 
the lands have been divided into sections and half 
sections. Discounts, and abatement of interest, haVe 
been allowed on prompt payment. The sale of the 
western lands^ therefore, being a leading object of 
national policy, it is to be presumed that thev were 
not to cease unless by positive law. 

There is nothing in the act creating the Zaneville 
district to prevent a sale at Marietta^ before the 
Zaneville office should be opened. 

There is nothing repugnant to such a construction* 
Both acts may so fur stand together, and be con.- 
sistent with each other and with the general policy 
of the United States. 

The 5th and 6th sections of the act of 1803, taken - 
together, show that a previous survey was to be made 
of the unappropriated military knds which were to 
form a part of the Zaneville district, before the sales 
could commence there. 
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The 4th section of the act of, 1800, gave full pow- Mattuex*-* 
ers to the Marietta land-office to sell all the lands zank's 
within. that district. Lesseb. 

This power exists until destroyed, and cannot be 
repealed by doubtful implication against the great 
national polic}'* and the scope of the laws. It was 
well understood that the Zaneville land-office could 
not be opened uiitil a survey should be made. Of* 
ficers were to be appointed; and none were ap- 
pointed until a year after, because they could not .act* 
until the surveys should be completed, and the lands 
ready for sale. 

» 

This shows what construction the executive gave 
to the law. The surveyor- general also returned a 
list of sales made at Marietta, up to the 1 7th of 
May, 1804. All the sales ^pon that list have been 
confirmed by the treasury. 

^ In the course of the year 1^03 a survey was made, 

and congress, by the act of the26^A of March^ 1804^ 

. vol* 7* p* 106. $ 12. opened the Zaneville lahd*o£ce 

on the 21st of May, 1804, and directed the sales to 

commence there on that day* 

Is it a reasonable construction to contend that 
700,000 acres should be locked up from market for 
a- whole year, when every act of the government de- 
monstrated their anxiety to make sales* 

The act of 1803 described limits within which an 
office was erected for future sales, but the opening 
of that office and proceeding to sell was to be set- 
tled by^a future law. This was done, and the office 
directed to go into operation on the 2l8t of May, • 
1 804. Until that period the office at Marietta might 

proceed to sell. 

I 

This construction derives weight from an anal#- 
gous case, a case also of revenue. 

Suppose a district, for the collection of duties, di* 
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Matthews vided, and a new port of entry established, and a col- 
Zane's lector to be appointed, would this put a stop to the 
itEssEB. entry and collection at the first port until the second 
office was open for business? 

If Matthews's purchase had been inserted in the 
surveyor-gencraPs schedule, it would have been con- 
firmed by the treasury for the same reason that the 
two other similar sales were confirmed. 

The reason why it was not upon that schedule was 
the neglect of the register. Shall the neglect or 
omission of his duty by an officer of the United 
States prejudice the claim of an innocent purchaser ^ 

The schedule of the Surveyor-general was not the 
only admissible evidence of sales at the Marietta 
office. There was no statute, nor any principle of 
law, which made it such. It was a matter in paisy 
which might be proved by any kind of legal evi- 
dence. The register's certificate which Matthews 
produced at'the Zaneville office at the time and place 
of sale to Zane, was the very best evidence which 
could then be required*; and it ought to have been 
respected. Zane purchased with a full knowledge 
of Matthews's title. 

Harper, contra, contended that the authority to 
sell at Zaneville was inconsistent with the authority 
to sell at Marietta; and that consequently the latter 
was revoked by the former. When the act of March 
3, 1803, directed that these lands should be offered 
for sale at Zaneville, they could no longer be sold 
elsewhere. The act provides for the appointment 
of officers to sell. Congress had only to create the 
office. The president was to appoint the officers, 
under the general authority given to him by the 
constitution. If the president did not appoint, that 
did not prevent the effect of the act. The president 
cannot dispense with the law, nor suspend its ope- 
ration. 

The act of the 26th of March, 1804, poh 7. p^ 106* 
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directs positively that the lands shall be oiFered for Matthb^s 
ftale at Zaneville on the third Monday of May* 

No quarter sections or fractions of sections of this 
land could be sold elsewhere. This act of the 26th 
of March, 1804, first gave the power to .sell the frac- 
tions of sections separately. It could not be done at 
Marietta until the 14th of May, 1804, yet Mat- 
thews's purchase was on the 12th, so that even if 
this land could have been sold at Marietta at all, it 
could not, on the 12th of May, have been sold sepa- 
rately from a section ; nor could have been sold until 
it had first been offered at public auction. 

P. B, Key^ in reply. 

The purchase of this fraction was ivith a whole 
secthni^ and therefore the fact docs not support thc^ 
argument on the other side. 

The only questions are whether the authority td 
sell these lands at the Marietta office ceased before 
the Zaneville office was opened ; and whether the 
neglect of the register to make a. return of this sale XA 
the surveyor-general shall prejudice the claim of the 
plaintiff in error. 

February 16. 

Marshall, Ch. J- stated the opinion of the court 
to be that the decistion of the court below was cor* 
rect; that the erection of the Zaneville district sufl^^ 
pended the power of sale in the Marietta district* 



Judgment affirmed^ 
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HODGSON V. THE MARINE INSURANCE COM- 
PANY OF ALEXANDRIA. 



A general po- ' ERROR to the Circuit court of the district of 
wry '*peMon Columbia, in an action of covenant upon a sealed 
having an inte- policy, whereby the Marine Insurance Company o£ 
th'nK insured^, Alexandria, in consideration of seventeen and a 
and containing half per Cent, premium paid by the plaintiff Hodg- 

that the'^*'"ro. *°"» ^^^ " Georg'e F. Strrtas and others^ of Rich^ 
perty is aeu- mond^'* covenanted with the plaintiff for the said 
toll, covers u Qeorge F. Straas and others^ of Richmond^ as well 
tiTei!^^* neutral in his ownnamc as for and in the name and names of 
Droperty- i^u and every other person and persons to whom the 
TOvenant*on*a ^tkmt did, might, or should appertain^ in part or ia 
policy, it is no ^U," to, insure eig'ht thousand dollars on the brig 
ti^r thi^re^- Hope " a prize vessel," lost or not lost, at and 
mium has not from her last port of lading in St. Domingo to 
u"no?^eIib^"i « P^^* ®f discharge in the Chesapeake. The vea- 
eourt of ohan- sel wa^ valued in the policy at ten thousand dot^ 
**A* i re- ^^^* ^^^ declaration averred the .vessel to be of 
8entatiou,NDot that value, and that in prosecution of the voyage in-* 
averred to be gQred shc was seizcd by certain British vessels and 
imrttran'action Carried iuto Jamaica, where she was libelled, con- 
on a policy. A demned and ^old, whereby she was totally lost. In 
Uon^^t» "haJTe o^e count of the declaration the vessel was averred 
that effect, to be the property of George F. Straas and Jere- 
I?a?to\h™^fc miah Leeds, of Richmond, in the other it was avcr- 
Bfthe voyage, red to be the property of Leeds alone. 

It is not ne- 

actionofcove- The defendants, after 0^fr, pleaded eight pleas., 
nant on a po- Upon the three first there were issues in fact. 

Hey, that the * 
declaration 

shoqid aver The'4th plea, in substance, was, that the vessel, at 
tiff 'had aban- ^^ ^^^^ ^^ ^^^ Capture and sale was the property 
doned to the ot the enemies of Great Britain, and as such was 
underwriters, captured, libelle4, condenyied and sold.^ Ihat 
Kichmond was the capital town of the state'of Vir- 
ginia, a neutral state. That 6t;raas and Leeds were 
of Kichmond, and'*citizens of Virginia, and were 



m ^ w — ^ 
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* .• • 

knowii to be so to the parties to 4)i0\<^Iicy at the Uosgmv 
time of insurtace* That the insursgaTee^was piade AfAR.lN.Co. 
by the contracting parties upoo the f.nopHty of ^ 
American citizens in which no belligeren't* Xd^ject 
or citizen was interested; and that at theuafe .of 
insurance, capture, condemnation and sale of.*.th^".*. 
vessel, there was open war between France suii]r'-.*\-. 
Great Britain. 



•« • 



To this plea there was a demurrer, and the fol- 
lowing causes were stated : 

1. Because the plea alleges that the vessel was 
the property of the enemies of Great Britain, but 
does not show in particular who were the owners 
thereof. 

3. Because the plea is double in this, 1st. That 
it tenders an issue upon the fact of its being ene- 
mies' property; 2d. That it was condemned as 
such I 3d. 1 hat the insurance was made upon the 
property of American citizens. 

S. Because it alleges that the insurance was made 
upon the property of American citizens, which is 
matter of law, and not of fact. 

4. Because^ as the policy contained no warranty 
of neutrality, it is wholly immaterial whether the 
]Mt>perty was neutral or belligerent. 

5. Because the plea is no answer to the plaintiff's 
declaration. 

6. Because it admits Straas and Leeds to be own- 
ers of the property insured, and to be Amtirican citi* 
zens, and it does not state any other person or per- 
sons to be the owners thereof. 

f . Because the defendants were estopped by the 
policy from alleging that the insurance was made 
upon the proptery of American citizens. 



.• • • • 
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HoDGsow' The 5th plisk^^iiV Substance, was^ that it has alwayi; 
Mar iv 1*0. been, arid ;i%.th*5 Vale and practice of the defendants, 
never tO^*Adie an insurance upon a. vessel beyond 
her ifelU^Qifable and just value according to the repre- 
seh^atroh and description given of her, especially as 
-••jCq iver age, tonnage and cquipmept, which rule and 
\";**]^*actice were well known to the contra<iting parties 
\'* at the time of the contract, at which time the plaintiff 
proposed to the defendants that the value ol the ves- 
sel should be agreied in the policy to be ten thousand 
dollars; and that at the time of executing the poli- 
cy, the plaintiff, to induce the defendants to execute 
it, thereby insilring to the value of 8,000 dollars 
upon the vessel, represented that she was **<jr^ottf 
250 tons burthen^'* " 2iwdfrom sixto seven years oW^ 
That the defendants, ?n consequence of that represent 
tat'on^ and placing full faith and credit therein,, exe- 
cuted the policy. I hat the representation was un- 
true in this, that the vessel was not ^f two hundred 
and fiftv tons burthen, but less than one hundred and 
^ixty-five tons burthen, and was not from six to seven 
years old at the time of the representation, but much 
older, viz. more than eight and a half years o\d« 
That the vessel was not of the value of eight thou- 
sand dollars, but of the value of 3,000 dollars only. 
That the misrepresentation respecting the age and 
tonnage of the vessel induced the defendants to exe- 
cute the policy, whereby the value was agreed to be 
ten thousand dollars, and whereby insurance was 
made to the amount of .8,000 thousand dollars ; ^^ arid 
, so phe said deed is void as to them; and this they are 
ready to verify ^ 

To this plea also there was a demurrer, and the 
following causes were stated : 

1. Because the plea does not aver the misrepre^ 
sentation to be material. 

2. Because it is not alleged to have been fraudU^ 
lently made* 

3. Because the matter of the plea is not sufficient 
to annul or make void the policy* 

4  ' 
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4. Because the misrepresentation alleged is not of Hodgsow' 
a definite fact; but that the vessel was of about 250 mar. In. Co. 
tons burthen, &c. 

5. Because the plea is doable in this^ that it puts 
in issue the custom of the defendants, the represen- 
tation touching the vessel, the age, the tonnage and 
the value of the vessel. * 

6. Because the defendants are estopped by the po- 
licy from averring that the vessel was of less value 
than 10,000 dollars. 

The 6tb plea was like the 5th, except that the aver* 
ment respecting the rule and practice of the defend- 
ants was omitted, and that it contained an averment 
that the difference between the trtie and the repre- 
sented age and tonnage of the vessel '* was material 
in regard to the contract of insurance^^ in the policy 
set forth ; and so the policy was void as to them. 

Ta this plea the plaintiff, protesting that the vessel 
was seaworthy, and that he did not knowingly and 
fraudulently state any misrepresentation, and ad*- 
mittiiig that the vessel was of less than 165 tons bur- 
then, and was eight and a half years old, replied, 
that the difference between the true and the re- 
presented age and tonnage df the vessel, was not 
material in regard to the seaworthiness of the vessel, 
and ber ability to perform the voyage insured^ and 
did not increase the probability of loss by means of 
any of the risks insured against, bat was altogether 
immaterial in regard to those risks. 

The rejoinder of the defendants set forth their 
rule and practice as stated in the oth plea; and 
averred that the misrepresentation induced and de- 
ceived the defendants into the agreement as to the 
value of the vessel, and as to the sum insured, and 
that the sum insured was more than double the 
value of the vessel, and so the defendants say that 
the difference between the true and the represented 
age and tonnage of the vessel was material. 
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Hos«tov To this rejoinder thd plaintiff demurred, and star 
Mar. In. Co. ted* causes of demurrer nearly like those to the 5th 
plea. 

The 7th plea was, in substance, that the ve»sel 
was in part owned by one Alexander Burot, a 
French citizen, and an enemy bf 'Great Britain, 
and that this fact was not disclosed to the defendaala 
at the time of executing the policy. « 

To this plea there was a general demurrer* 

The 8th plea was, in substance, that the plaintiff 
had not paid the premium, but had obtained a perpe- 
tual injunction from the court of chancery in Vir-. 
ginia, against the defendants', to prevent the recove- 
ry thereof. 

To this plea also there was a general demurrer* 

The judgment of the court below was in favour 
of the defendants on the demurrer to the 6th plea, 
and in favour of the plaintiff upon all the other d«* 
murrers. 

Swantij for the plaintiff in error* 

It is a sufficient answer to the 4th plea, that the 
policy is general; it contains no warranty of nentrali- 
ty, and therefore covers belligerent as well as neutral 
property. 1 N. T. T. Rep. 230. 238. 243. 2 
Emerig. 460* Doug. l6. Marsh* 286* 

The objections to the 5th plea are, 

. 1 . That no misrepresentation touching the 'sub* 
ject of a sealed contract is sufficient, in a court of 
law, to set it aside* 

The insurance cases against incorporated compa«- 
iiies io England show that an equitable defence may 
be made in that country under the statutes* All 
other cases upon insurances are cases of simple con«^ 
tract. 
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This queadon then depends upon the general prin- Uodgso.^ 
ciples of the common law. By that law a misrc- mah.Yn. Co. 
presentation touching the subject of a sealed contract .^^^^^^ 
was not pleadable against that contract. 

It is true that any fraud in the execution of an 
instrument which will authorize the plea of non est 
factum^ voAy be relied on at law. 1 Burr. 391. So 
you may show that the consideration of a deed i« 
luilawful, as in the cases of usury, gaming, simony, 
&c. But this plea shows no fraud, nor unlawful 
consideration. It relies merely upon a mistal^e 
which goes only to a part of the subject matter of 
the contraet. 

2. The misrepresentation set fordi in this plea 
would not be sufficient to vacate the policy, even if it 
wtxc a simple contract* The misrepresentation 
must relate to the risk, and be material as it regards 
the risk. All the cases speak a uniform language 
upon this subject. Marsh* 334, ti^S* Park^ 197. 
204, 205. I N. T. T. Rep. 23r, 238. 245. 

If the .representation must be material in regard 
to the rtsk^ the plea is bad in substance; because it 
does not show any facts which would increase the 
risk, nor aver the representation to be material to 
the risk. 

3. As the misrepresentation relates to the value 
of the vessel, and not to the risk of the voyage,, the 
defendants are estopped from alleging that the ves- 
sel was worth less than the value agreed upon in 
the policy. 

4* In a valued policy the underwriter waives all 
inquiry into any fact or circiunstance that relates 
to the ' value of the thing insured : and the extent 
er amount of value in such a policy is altogether 
immaterial. Park^ 1. 109. 

The 6th plea concludes by saying that the repre^ 
Vol. V. ^ •© 
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U0D68ON sentation was material in regard to the contract of 



Af AR. In. Co. insurance. 



This averment is difficult to be understood. It 
might mean material as it regarded the amount 
insured, or material as it regarded the risk. If 
issue had been taken upon this averment, the jurj 
might have decided that the representation was ma- 
terial as it regarded the amount insured ; and upon 
that ground the cause might have been lost. If 
the plaintiff had demurred to it, it might have been 
an admission that it was material to the risk. If 
the averment had been that it was material as to the 
amount insured, we should have demurred ; if it 
had been that it was material to the risk, we should 
have taken issue. 

In this uncertainty it was necessary for the plain- 
tiff to reply specially, tendering an issue as to the 
materiality of the representation in regard to the 
risk of the voyage. This issue the defendants re- 
fused to join, and have thereby explained their 
averment to be that the representation was material^ 
not to the risk, but to the amount insured. Inthis 
point of view it is bad not only for the reasons 
alleged against the 5th plea, but because it neither 
shows nor avers the representation to be material m 
regard to the risk. 

No falsehood or misrepresentation, not increasing 
the risk, is material. No misrepresentation touch- 
ing the ability of the vessel to perform the voyage 
can be material if she is seaworthy* The law does 
not notice grades of seaworthiness; and with re- 
gard to this point her age and tonnage were per- 
fectly immaterial : and it was equally immaterisd as 
to the value, because the value was conclusively 
fixed in the policy. 

£. y. Lee and C Lee^ contra, contended^ 1st. That 
the expression '* of Rkhmond^^ implied a warranty 
that the property was neutral, and the condemna- 
tion wa# conclusive evidence of a breach of that 
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warranty. 2dly« That the declaration was bad be- Hodgsok 
cause it contained no averment of an offer to aban- ^ ^z p 
don; and, 3dly. That the misrepresentation, as stated, 
amounts to a fraud in law^ and that fraud will va- 
cate every kind of instrument; and that in all cases 
of insurance any misrepresentation material to the 
contract is fatal. 

It is because it is a valued policy, that the misrepre** 
sentation as to the age and tonnage became material 
to the contract. It was a misrepresentation of 
those facts upon which a judgment was to be formed 
of the value of the vessel. The defendants never 
would have agreed to fix that value, unless they had 
believed the representation of the plaintiflF as to 
those facts. The misrepresentation induced the 
defendants to make a contract which they would 
not otherwise have made. It is unnecessary that 
the plaintiff should have known that he was misre- 
presenting the facts. 

He undertook to represent the facts, and by so 
doing must take the risk of their truth, and the 
consequences of their falsehood. 

The materiality was a question for ' the jury. 
Whenever the question of law is involved with the 
fact, the court may leave the whole to the jury. 

The plea is not double. A misrepresentation may 
be in a variety of particulars necessary for the for- 
mation of a correct judgment as to the value. 

The defendants are not estopped by their deed 
from alleging facts which show the mistake, or mis- 
representation upon which the instrument was pre* 
dicated; because if the deed be void the estoppel can- 
not exist. 

If the goods of an enemy be insured as the goods 
ot an ally, the policy is void, t he only question on 
this point, is, whether the vessel was insured as an 
American vessel. 
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Hodgson The payment of the premium is for ever enjoined^ 
Mar In. Co ^^^ nothing can be more unjust than to compel the 
defendants to pay the loss. 

The following authorities were cited by the coun- 
sel of the defendants. 1 Rob. 11. 13. 1 Burr. 397. 
Shep. Touch. 58, 59. Chitty on Bills^ 8, 9. 3 Bro. 
Pari. Cas. 525. Smith'^s Rep. 289. 2 P. Wms. 154. 
157. 220. 28r. Marsh, 339, 340. 348. Doug. 260. 
Marsh. 199. 201. ^86. 2 Wtls. 347. 1 i'^n^. 230. 
5 Com. Dig-, tit. Pieader, 2 ^. 18. 3. T. R. 438. 
Hayne v. Maitby. 2 fV. Bi. 1 1 52. 5 Co. 129. Giib, 
Ev, 163. 2 Fe/if. 107. 'fi«//. 173. \ Mod. 477. 1 
Wooddeson^ 207. 3 i5i/rr. 1918. Carter v. Boehm. 
Park, 182. 1 iV: r. T. Rep. 229. Barnewall v* 
Church. Dou^. 260, 26 1, 262. McDowell v. Cra- 
zier. 1 ^. B/. 593. Carfer v. Boehm. Millar^ 57. 
Park, ^09. Marsh. 208, 209. 350. Stewart v. Z)ttn- 
/o/y. 2 ^a^^, 452. Williamson v. Allison. 4 ^o^f^ 
590. Haywood v. Rodgers. Marsh. 540. Le Cras 
V. Hughes. 3 Cranch, 281. M^Ferran v. Taylor 6f 
Massie. iTe*. 213. 4> Ball. 250. Doug. 96. 2 Wik. 
352. Collins V. Blantern. 1 Flfwt. 121. Doug. 30, 
2 W^i/^. 8. Zon^ V. Jackson. Skin. 327. 

Jones, in reply, was directed by the court to con- 
fine his observations to the 5th and 6th pleas. 

V 

No fraud or covin is charged in either of those 
pleas ; the doctrines, therefore, respecting a sealed 
instrument being vacated by fraud, do not apply* 
The case depends upon the principles of the com- 
mon law applicable to contracts under seal. 

The 5th and 6th pleas are Jn substance the same; 
and if the 5th be bad, as the court below decided^ 
the 6th must be bad for the same reasons. 

There is no case in which a sealed instrument has 
been set asid« on the grounds alleged in the plea. 
If the facts would not maintain an action of deceH* 
they will not avoid. a contract under seaL They . 
cannot even be given in evidence. It mast be a 
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matter that goes to the whole contract, and shows it Hopgsok 
to be void ab initio. It must be an allegation of ^ V n^ 
jraudj or of tUegal constderatton. 

The case of Hayne v« Maltby^ 3 T* R. 438. is 
the only one cited which bears upon the present* 
But there the contract was void ab initio^ and the » 
case was decided upon the principle of fraud. It is 
immaterial what the facts of the case were, or how 
slight the evidence of fraud was* It is the principle 
only which is to be considered. 

In an action at law upon a sealed contract you 
cannot go into the question of consideration, but to 
show it fraudulent or tllegaL 2 Cro. 4. Chandler 
V. Lopua., 1 Com. Dig. 1 84. 2 East^ 446. 

February 24. 

CusHiwG, J. ^MarshaU^ Ch. J. not sitting in the 
cause) delivered the opinion of the court,* as fol* 
lows : 

The insurance in this case being general, as well 
for the parties named as ** for all and every other per- 
son or persons to whom the vessel did or might apper-^ 
tain,"and'containing no warranty of neutrality, belli- 
gerent as well as American property was covered by 
it* Some of the parties being described as of jRich^ 
mondy does not necessarily imply that they all resi- 
ded there ; but if they did, mere residence^would 
not make them citizt;ns ; and even then, an express 
warranty was necessary, if it had been designed to 
run only a neutral risk. This is an answer to the Tth 
as well as to the 4th plea ; because there can be no 
undue concealment as to the parties interested, 
where the terms of the policy are so broad as 
to preclude the necessity, either of disclosing 
their names, or of inserting them in the instru- 
ment. 



Present, Cmhing^ Waihingtrni, Limig^i^n and Johnson, jasliccs. 



K 
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UooGsoK The eighth plea is also bad. The defendants ac* 
^ I* ^ knowledge, under seal, to have received a consider- 
^" ation of 17 1-2 per cent, for the insurance they made, 
which it appears was secured by a note, the amount 
of which was to be deducted from the sum to be 
paid for q, loss, if any happened. On the face of 
the instr^ment, then, a valid consideration, if that 
be necessary, is stated, and if the note be never 
paid it cannot vacate the contract, or be relied 
on as a defence to an action on it. This court 
Inows not why a court of equity has been applied 
to for an injunction. Its proceedings, therefore, 
can have no influence on the present suit, for not- 
withstanding its interposition in the way mentioned 
in this plea, the defendants cannot be deprived of 
the right they have reserved of deducting the 
amount of premium from whatever sum they may 
have to pay for the loss that has occurred. 

Without deciding whether a material misrepre- 
sentation, not fraudulent, can be pleaded in avoid- 
ance of a sealed instrument, the court thinks there 
is no fact disclosed by either the fifth or sixth plea, 
which could vacate an insurance were it only a sim- 
ple contract. In no part of the 5th plea is the mis- 
representation alleged to be material. It is only to 
be inferred that it had some influence (but to what 
degree does not appear) in prevailing on the defend- 
ants to agree to so high a valuation. It will hard- 
ly, however, be insisted, that every over-valuation^ 
however inconsiderable, or hpwever innocently pro- 
duced, wiU annul a contract of this nature. It 
would seem more reasonable, to let mistakes of this 
kind (if they are to have any operation at all) re- 
gulate the extent of recover}', and not deprive the 
party of his whole indemnity : for if an extravagant 
valuation be made, an underwriter cannot reasona- 
bly ask to be relieved beyond the excess complain-, 
ed of. The allegation that the vessel was worth, 
when insured, only 3,000 dollars, is also very unim- 
portant, it being nowhere stated that the plaintiff 
represented her to be worth more, but only pro- 
posed that her value in the policy should be agreed 
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M ten thousand dollars* Now although she might Hodgsoit 
not in fact have been worth this sum, it is impossi- j^ ^ r 
ble for the court to say that this difference was pro- 
duced entirely by the mistake which was made in 
her age and tonnage. This would be to say that 
a difference of a year or two in the age, and of fifty 
or sixty tons in the burden of a vessel, must, in all 
cases, have the same effect on her value ; a conclu- 
sion which, on investigation, would be found very 
incorrect. Nor, if it appeared on trial that her 
actual worth were no more than 3,000 dollars, would 
it necessarily avoid the contract, or restrict the 
damages to that sum; for she may, notwithstanding, 
have fairly cost her owners the whole amount of her 
valuation ; who, in that case, would have honestly 
represented her as worth 10,000 dollars. 

But a more fatal objection to this plea is, that 
the misrepresentation relied on is not stated to have 
been material to the risk of the voyage; and yet 
the only cases in which policies have been avoided 
for innocent misrepresentations are those in which 
the matter disclosed or concealed has affected the 
risk so as to render it different from the one under- 
stood at the time, and on which the premium wae 
calculated. 

Most of the remarks on the 5th apply also to 
the 6th plea : for although it be here alleged that 
the misrepresentation was material ** in regard to 
the contract of insurance," it should have been sta- 
ted in what particular, that it might appear whether 
the risk run were at all affected by it. 

An objection is made to the* declaration, but not 
much relied on, that no abandonment is averred to 
have been made. In covenant such averment can- 
not be necessary. 'If it be proved on the trial, it 
will be sufficient. 

The judgment of the circuit court on the 4th, 
5th, 7lh. and 8th pleas must be affirmed with costs ; 
and its judgment in favour of the defendants on the 
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Hodgson 6th plea reversed; and judgment on that plea be 
M^ JiN.Co. also rendered for the plaintiff. 

Johnson, J. The difficulties in this case arise 
partly from the pleadings, and partly from Khc case 
presented by the pleadings* 

This policy, having been effected by a corpora- 
tion under its corpqrate seal, has been considered 
as imposing an obligation on the insured to briog 
covenant instead of assumpsit^ as is usual on such 
contracts. 

Thus the defendants have been obliged to plead 
specially ; and the cause comes up on demurrer, 
ivhich, of course, admits thecase as made up on the 
pleadings. 

Whether there is sufficient matter well pleaded 
why the plaintiff ought not to recover ? is therefore 
the question before us. 

I am of opinion that there is. I cannot for a mo- 
ment suffer the sealing of the policy, or the form of 
the action, to impose any restriction upon the lati- 
tude of defence applicable to the contract ot insu- 
rance. Such a doctrine would be fatal to every in- 
corporated insurance company. I therefore main- 
tain, that^ in the action of covenant on a policy of 
insurance, every defence may be taken advantage of, 
in pleading, that could be introduced, in evidence, 
before a jury. It is an exceedingly inconvenient 
form of action for trying the merits of questions 
arising out of this species of contract, and I feel 
disposed, if possible, to diminish the inevitable dif- 
ficulties, and the intricate and voluminous pleadings^ 
which must grow out of this form of action, and to 
admit every facility which the rules of pleading will 
possibly sanction. 

There are eight pleas filed to the present action. 
On the three first there are issues in fact, and the 
court below has given judgment on the remaining 
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five. I am disposed to concur in their decisions on Hodojon 
each of these several pleas, although, perhaps, on m^^ . ^' co. 
some of them, for reasons not altogether the same 
vith those by which they were influenced; but I shall 
confine my observations solely to the sixth plea, as 
that disposes of the case finally, if decided for the 
defendants, and has been the principal subject of the 
argument before this court. 

The substance of this plea is,^ that the plaintiff 
misrepresented the age and tonnage of the vessel, 
whereby the defendants were induced to insure to a 
higher amount than they otherwise should ; and con- 
cludes with averring, that the difference between the 
true age and tonnage of the vessel, and the repre- 
sented age and tonnage, wasjnaterial in rcgara to 
the contract of insurance ^ 

The plaintiff replies that this misrepresentation 
was immaterial in regard to the seaworthiness of the 
vessel, her abHity to perform the voyage^ and the 
other risks insured against. 

To me it appears that the plea presents the true 
turning point of the case, and that the Replication 
draws towards questions very different from that 
which ought to control our decisions. 

It is not on the doctrine of seaworthiness that a 
snisrepresentation is held to vitiate the policy, be- 
cause the insured is always held to guaranty the 
sufficiency of his vessel to perform the voyage in- 
sured. Nor is it an evident and necessary increase 
of the risk ; but it is presenting such false lights to 
the insurer, as induce him to enter into a contract / 
materially different from that which he supposes he 
is entering into.. It is a rule of law introduced to 
protect underwriters from those innumerable frauds 
-which are practised upon them in a contract which 
must of necessity' be regulated almost wholly by the 
information derived from the insured. 

* ^ 

I do not lay so much stress upon the misrepre^ 
Vd. Y. . P 
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HoDcsott sentation with regard to the age of the vessel; for 
Mar. Im. Co. ^^^^ appertains much to her seaworthiness; but with 
regard to her size the misrepresentation was so enor- 
mous a^ leaves no doubt upon my mind that had 
the case been submitted to a jury, the court would 
have been bound to charge them in favour of the 
defendants. It had \n its nature an immediate tend- 
ency to entrap the defendants into one of the most 
common and most successful snares laid for the un- 
wary underwriter. To make it the interest of the 
insured rather to sink than to save his vessel* It' 
can very well be conceived that an underwriter may 
be induced to insure a certain sum upon a certaia 
vessel for a very moderate premium, when no pre- 
mium would induce him to insure double that 
amount upon the same bottom. I am aware of & 
very considerable difficulty arising out of this case, 
viz. how we are to estimate the degree of>misrepre- 
sentation with regard to tonnage which shall vitiate 
a policy? but it is a difficulty arising out of the 
mode in which we are drawn into a decision on the 
dise, rather than out of the case itself. 

If this question had been brought before a jury, 
the difficulty would have vanished; but shall the 
party lose the benefit of this defence because the 
pleadings have assumed such a shape as to force the 
court into a decision upon the point without a jury ? 
I am of opinion that he ought not, if it can be 
avoided; an extreme case may be supposed in which 
the misrepresentation may be very inconsiderable, 
as of a single ton for instance ; but, on the other hand, 
we may suppose an extreme case of a misrepresen- 
tation to the highest possible number of tons burden, 
say 1,000 tons; will it be said that, in the latter case, 
the misrepresentation would not avoid the policy? 

From these considerations it seems to result that 
the court is driven to the necessity of deciding this 
case upon its intrinsic merits, and reserving its opi- 
nion upon successive cases as they shall occur. This 
necessity is forced upon us by the alternative either 
to decide that no misrepresentation, however gross. 
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Qf the size of the vessel will avoid a policy, or that Hobosoh 
any misrepresentation, however minute, will have mah. Iw. Co. 
that effect. It is to be hoped, in the mean time, that 
some statutory provision may be made, which will 
relieve the court from a similar embarrassment. 

Judgment reversed. 



THE UNITED STATES v. JUDGE PETERS. 



AT the last term Gideon Olmstead, in behalf of The legisia* 
himself and Artimus White, Aquilla Rumsdale, and ^"JJ^^ ^^^ 
David Clark, moved the court for a mandamus* to the jadgmenti» 
be directed to the honourable Uichard Peters, judge ^^^. ***^[7i|j*® 
of the district court of the United States for the of*''the wwu 
Pennsylvania district, commanding him to order and <*f ^*>« United 
direct an attachment or other proper process to issue xhc coart of 
to enforce obedience to the sentence of the said dis- appeaii in 
trict court in a civil cause of admiralty and maritime erecte«i by* oS 
jurisdiction, in which the said Gideon Olmsiead and cnnUnenui 
others were libellants, and Elizabeth Serjeant and p/.^^^'to rel 
Esther Waters were respondents. This motion was \\^ and eor- 
madeupon a suggestion, supported by affidavit, that T^^^ee*^ of The 
a copy of the sentence had been served upon the stMte c<iurts of 
respondents, which they refused to obey ; and that «<i""raity. 

!• • L.ii_ j^^i. 'jr Although the 

application had been made to the judge for an at- ctaima of a 
tachment, which he had refused to grant; whereupon »ta)^e may be 
a mandamus nisi was granted returnable to this term ; j^^["If 'by the 
when the judge made the following return: decision of a 

cuuse, yet if 
the state be not 
* On Saturday, March 5th, t SOS, upon the affidavit of Olmstead, a rule necessaiily a 
was granted that Judge Peters shaul<t show c<iuse by the next Satur* defendant, the 
day, why a maiidanius should not issue. On Saturday, March l-2ih, a courts of the 
letier was received by one of the counsel fyr Olmstead, from Judge United states 
Peters, acknowledging service of the rule ; and stating that an act of are bound to 
the legislature of Penn«ylvania had commanded the governor of that exercise jo*, 
state to call out an armed force to prevent the execiiti<in of any process risdictioo. 
to etitorce the performance of the sentence. That such being the 
state of things he should not direct proce.ss to is<Kie unless he should 
be so ordered by this court ; whei'eupoa a mandamue turn was grantedf 
jKluTQable at the next teria. 



/" 
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ThbU. s. "To the honourable the supreme court of tlie 
Pei^'ers. United States, 

*' I he subscriber, judge of the district court of the 
United States in and for the district of Pennsylva- 
nia, in obedience to .the mandamus issued by order 
of the supreme court in the case of Gideon Olmstead 
and others, libellants, against the surviving execu- 
trixes of the late David Hittenhouse, Esq. and to 
the said district judge directed, begs leave to re- 
turn, 

'* That the proceedings of the district court in the 
above cause, which are herewith transmitted, and 
respectfully submitted, will show the grounds of the 
judgment by the said court rendered. Every op- 
portunity, through the whole course of these proceedr 
ings, was given to the parties to litigate the claim^ 
or discuss questions, either on the merits or juris- 
diction. Nor was any step taken, without due and 
timely notice* 

>^ The answer of the respondents will show their 
objections to the claim of the libellants. ^ Hiis 
answer refers to an act of assembly of the state of 
Pennsylvania, passed the 26th day of February, 
1801, which was not produced or brought under the 
legal notice of the court. 

^^ No application for execution of the decree wad 
made until within -twelve or eighteen months past; 
nor has it been, till more recendy, much pressed* 

" By the suggestion filed by the respondents^ 
their objections^ to the execution of the decree will 
appear. They have made an act of assembly of 
the state of Penns\Ivania a part of their sugges- 
tion ; and thus, for the first time, during the pen- 
dency of the suit, brought this act under the judicial 
notice of the court. It is entitled *' An act relating 
to the claim of this commonwealth against Eliza- 
beth Serjeant and Esther Waters, surviving execu- 
trixes of David Rittenhouse, Esq. deceased, passed 
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April the second, 1 803 :" and to this act I pray leave ^"* ^* ^ 
to refer. Pbtbrs. 

** This act, or any of its allegations, has no in- 
fluence on my opinion. Let this opinion be er- 
roneous or correct, a proceeding, in some of its parts, 
indecorous, and, in others, unjustifiable, can have 
no operation in rectifying supposed errors, or con- 
vincing my judgment. But from prudential, more 
than other motives, I deemed it best to avoid em- 
broiling the government of the. United States and 
that of Pennsylvania (if the latter gov ernmeht should 
choose so to do) on a question which has rested on 
my single opinion, so far as it is touched by my de- 
cree: and, under the influence of this sentiment, I 
have withheld the process required. If this be not 
considered a legal cause, it must be deemed a can- 
did acknowledgment that I do not invariably obey 
a rigorous dictate of duty, or follow an inflexibly 
strict construction of la^v. 

** I entertained a hope that a legislature succeed- 
ing that by which the act before mentioned was 
passed, would, under a mpre temperate view of the 
subject, have repealed it ; and enabled and directed 
the executive of the state, or some other authority, lo 
put this case in a legal train of investigation: so that 
the final judgment and decree of jhe superior tribunal 
of the United States might have been, in a proper 
course, obtained ; and thereby any erroneous opinion, 
or decree, given or made by me, might have beed 
rectified (if any opinion or decree should have been 
found illegal or erroneous) in a manner more be- 
coming the real dignity of a state, more suitable to 
the situation of those who execute the duties of a 
branch of the government of the United States, and 
more consistent with the good order and peace of 
the community. This hope was cherished by the 
proceedings of the legislature of Pennsylvania, in 
other cases wherein' the state claimed interests. 
This expectation has been disappointed. There be- 
ing no other legal mode of obtaining the decision of 
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The U. S. ^j^g superior tribunal of the United States, (the only 
pKTitRs. jurisdiction by which the judgments of inferior 
courts of the tJn{ted States can be finally rectified or 
judicially annulled,) I have thought it proper, and, 
under all circumstances, fully justifiable, to obtain 
that decision, by placing the case under the cogni- 
sance of your honourable court, in its present form. 

" On the merits and justice of the claim of the 
libellants, I have no doubt; but remain of the 
Same opinion I have mentioned in my decree. 

" As to the jurisdiction; I have never conceived 
that the allcrgations on this point, contained in the 
act of assembly last mentioned, had Itgal founda- 
tion. It is well known to 3^ur honourable court, 
that third persons claiming interests in pats^ cannot, 
by such claims, constitute themselves, or be judi- 
dially considered, parties in suits pending in the 
names of others. Nor does there now txist any 
legal mode of interpleading, or compelling states to 
become parties to suits in the courts of the United 
States. Yet if your honourable court shall be of 
opinion that the objections to jurisdiction are re- 
levant, I shall, agreeably to my duty, continue to 
withhold any farthef proceeding. But if, on the 
other h£(nd, a peremptory direction to execute the de- 
cree shall be the consequence of your deliberations, 
having now the whole case before you, there can be 
no order or direction, wjiich it is in my legal ob- 
ligation to obey, to which (impelled by a 3ense of 
justice, however I may regret the circumstance, as 
it respects the parties respondents, or other conse- 
quences which may flow from it) I shall more cheer- 
fully submit. 

** RICHARD PETERS. 

" Philadelphia^ July 18M, 1808." 

The facts as they appear in the record and docu- 
ments referred to by the judge, in the above answer, 
were in substance as follows. 

Gideon Olmstead, Artimus White, Aquilla 
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• 

Rums^ale and David Glark, citizens and inhabi- Tbb U. B. 
tants of the state of Connecticut, were, during the . p,^.,, 
revolutionary war, captured by the British and car- '_0-^^-m. ' 
ried to Jamaica, where they were put on board the 
sloop Active to assist as mariners in navigating the 
sloop to New- York, then in possession of the Bii- 
tish^ with a cargo of supplies for the fleets and ar- 
mies of Great Britain. During which voyage, about 
the 0th of September, 1778, they rose upon the 
muster and crew' of the sloop, confined them to the 
cabin, took the command of the vessel and steered 
for Egg Harbour, in the state of New-Jersey. On 
the 8th of September, when in sight of that bar- 
bour they were pursued, and forcibly taken posses- 
sion of by Captain Thomas Houston, commander 
of the armed brig Convention^ belonging to the state 
of Pennsylvania, and," on the 15th ol September, 
brought into the port of Philadelphia ; when Hous- 
ton libelled the vessel as prize to the Convention* A 
claim was interposed by Captain James Josiah, mas- 
ter of the American privateer Le Gerard^ who cl^im* 
cd. a share of the capture as having been in sight 
and by agreement cruising in concert with the Cori'- 
vention* A claim was also interposed by Olmstead 
and others for the whole vessel and cargo, as being 
their exclusive prize. The state court of admiralty, 
.however, adjudged them only one fourth part, and 
decreed the residue to be divided between the state 
and the owners of the privateer, and the of&cers and 
crews of the Convention and the Le Gerard. From 
this sentence Olmstead and others, appealed to the 
court of commissioners of appeals in prize causes 
for the United States of America, where, on the 15th 
of December, 1778, the sentence of the state court was 
reversed, and it was ordered and adjudged that the 
vessel and cargo should be condemned as lawful prize 
for the use of the appellants, Olmstead and others, 
and that the marshal should sell the same, and pay 
the net proceeds to ^hem or their agent or attorney. / 

Upoh receipt of a copy of this sentence, the court 
of admiralty made the following order: 
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The U. S. 

V. 

Peters. 



** Thomas Houston, Esq. et al., 

appellees, 

ads. 

" Gideon Olmstead, Artimus f 
White, Aquilla Ramsdaie, ^ 
and David Clark, appellants, 
claimants of the sloop Ac- 
tive and her cargo. 



** In the court of 
Admiralty, for 
the State of 
Pennsylvania. 



" The court, talcing into consideration the decree 
of the court of appeals in this cause, reversing the 
judgment or sentence of this court in the same 
cause, and further decreeing a condemnation of the 
sloop Active, her tackle, apparel, furniture and cargo, 
as prize, &c. and that process of this court should 
issue for the sale of the said sloop, her cargo, &c. and 
for the distribution of the moneys arising from the 
said sale after deducting costs, to the claimants 
above named, their agent or attorney ; after mature 
consideration are of opinion, that although the 
court of appeals have full authority to alter or set 
aside the decree of a judge of this court, yet that 
the finding of the jury in the dause does establish 
the facts in the cause without re -examination or ap- 
peal. And therefore the verdict of the jury still 
standing, and being in full force, this court cannot 
issue any process, or proceed in any manner what* 
soever contradictory to the finding of the said jury. 
And therefore doth now decree, order and adjudge, 
that the marshal' of this court be commanded to 
sell at public vendue at the highest price that can 
be gotten for the same, the said sloop or vessel called 
the Active, her tackle, apparel *and furniture, and the 
goods, wares and merchandises laden and found on 
^' board her at the time of her capture, &c. and after 
deducting the • costs and charges of the trial, con- 
demnation and sale thereof, out of the. moneys, ari- 
sing from the said sale, that he bring the residue 
thereof into court, there te remain ready to abide 
the further order of. this court therein. 

" Gcoi*ge Rossv 



'' December 28th, 1778." 
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The finding of the jury, alladed to in ^e above Thb u. s, 
orttef i ^8s ifa the^e words : 

*^ in the cttise wherein Thomas Houstoti is libeU 
lAnt\ and Qlmste^U and others first claimants, and 
Jkm^s Josiah second clahnant^ we find as follows : 

l-4th of the net proceeds of the sloop Active and 
her cargo t6 the fitst claimants. 

f 

, 6-4ths of the net proceeds of said sloop and her 
cargo to th» libellant and to. the second claimantf^ 
ns perdgf-eement^betweeti them. 

*« Nor. 4th j If re." 

. The Warrant whioh Judge Ross directed to be 
lulled to die marshal to make sale of the vessel 
and cairgo^ in pursuance of the above order, and 
which was accordingly issued on the 98th of. De» 
cember^ 1778, after reciting the proceedings in this 
4^ourt, and in the court of appeals, proceeds as fol* 
luws : ^^ This court therefore taking into considera- 
tion the premises, and being of opinion that consist- 
ent widi the laws of this state it cannot carry into 
Execution. the whole of the said sentence of the ho- 
nourable the court of appeals aforesaid : yet willing, 
so far as the said sentence appears legal, to carry 
it into effect, and to prevent, as far as possible, any 
injuries or losses which the parties to > this cause, 
oi- either of them, may be liable to by the vessel and 
cargo continuing in their present situation, do 
therefore hereby command you forthwith to sell,'' 
&c. ^^ and, after deducting the costs and charges, to 
bring the residue of the said moneys into court 
ready to abide the further order of this court." 
This warrant was made returnable at a court of 
admiralty to be holden at the judge's chambers, on 
the 7th of January, 1779. 

Copies of the above order and warrant being 
produced, on the same 28th of December, 1778, 
before the court of appeals, it was. moved, on the 

Vol. V. Q 
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part of the appellants, Olclistead and others, that 
process might issue to the marshal of the admiralty 
of Pennsylvania, commanding him to execute the 
decree of the court of appeals; and after argument 
the case was postponed for further argument undl 
Monday, 4th of January, 1779, at 5 o* clock P. M* 
On which day at S 6* clock A. M. the court of appeals 
being again convened at die pressing instance and 
request of the claimants Olmstead and others, it was 
moved and suggested by' their advocates that not- 
withstanding the decree of the court of appeals, 
which had been transmitted to the court of admiral- 
ty, the judge of that court had appointed the hour 
of nine on that morning ftfr. the marshal to pay into 
court the money arising from the sale of the sldop 
Active and cargo ; which suggestion was sup- 
ported by the oath of the registrar of the admiralty ; 
whereiipon it was prayed that an injunction might 
issue from the court of appeals directed to the mar- 
shal of the court of admiralty, commanding him to 
keep the money in his hands until the further order 
of the court of appeals; whkh injunction was accord- 
ingly granted, reciting the sentence of the court 
of admiralty and its reversal, and the decree by the 
court of appeals; the refusal of the judge of the court 
of admiralty to cause that decree to be executed; and 
the motion to the court of appeals for a writ to the 
marshal commanding him to execute the same; 
the continuance of that motion to the 4th of Janua- 
ry, 1779, at 5 o'clock P. M. and the appointment of 
the hour of 9 o'clock A. M. of the same day, by 
the special order of the judge of the court of admi- 
ralty, for the marshal to pay the money into that 
court, whereby the effect of the writ prayed for, if 
the court should grant it, would be eluded. 

This injunction was served upon the marshal be- 
fore he paid the money into the court of admiralty ; 
but he disregarded it, and paid the money over to 
the j^dge, who gave a receipt for it. 

* *' Whereupon the court (of appeals) declared and 
ordered to be entered on record, that as the judge 
and marshal of the court of admiralty of the state 
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of Pennsylvania had absolutely and respectively re* Thb tt. $. 
fused obedience to the decree and writ regularly 
made in and issued fron^ this court, to which they 
and each of them were and was bound to pay obe- 
dience, this court being unwilling to enter upon 
any proceedings for contempt, lest consequences 
might ensue at this juncture dangerous to the public 
peace of the United States, will not proceed further 
in this affair, nor hear any appeal^ until the autho- 
rity of this court be so settled as to give full efficacy 
to their decrees and process* 

^^ Ordered that the register do prepare a state of 
the proceedings had upon the decree of this court, 
in the case of the sloop Active, in order that che 
commissioners may lay the same before congress." 

Upon the writ issued by the judge commanding 
the marshal to sell the vessel and cargo, and bring 
the proceeds into court to abide its further order, 
the marshal, on the 4th of Jaivuary, 1779, returned, 
that in obedience to that writ he had deposited in 
\he court of admiralty 47^98 1/« 2s. Sd» Pennsylvania 
currency, on account of the cargo of the prize sloop 
Active; but that the sloop remained yet unsold. 

The money was loaned to the United States, and 
the loan-office^certificates brought into court and de- 
posited in the hands of the judge, who, on the 1st of 
May, 1779, delivered to David Rittenhouse, trea* 
surer of the state of Pennsylvania, fifty of the cer- 
tificates, amounting tO|(l 1,496/. 9^. 9d* ^^ being the 
share or dividend of the state in right of the brig 
Convention in and out of the prize sloop Active, 
according to the verdict of the jury on the trial of 
the said sloop Active in the admiralty court of that 
state ;" at the same time taking a bond of indemnity 
from Mr. Rittenhouse, by the name of ^^ David Rit- 
tenhouse, of the city ojf Philadelphia, gent." the con- 
dition of which was that ^^ Whereas the said George 
Ross hath this day paid to the said David Ritten- 
house, treasurer of the state of Pennsylvania^ for 
the use of the said state^ tht sum," &c. Now *'if 
he the said David Rittenhouse dhall niake repay- 
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ment aad restitution of the said turn of ll,496& d<; 
9d, unto the said George Ross, hi^ executors or ad- 
ministratorSf in case he the said George Ross shall 
hereafter by due course of law be compelled to p^jr 
the same according to the decree of the court of 
appeals in the case of the said sloop Active ; and if 
he the said Pavid Rittenhouse shall and do in aU 
things well and truly save harmless and indemr 
niiied at all times hereafter the said George Ross, his 
heirs, executors and administrators, and his and their 
lands and tenements, goods and chattels of and from 
all damages, actions' and demands which may arise 
or happen, for or on account of his having paid the 
money aforesaid, then the above obligation to be 
void, or else 'to be and remain in full force and 
virtue*" - 

The ^certificates were afterwards funded in the 
name of David Rittenhouse, and among his papers 
was found a list of the old loan-office certificates, 
and of the new funded stock, at the foot of which 
was written, in the hand- writing of Mr. Rittenhouse, 
the following memorandum-: 

^^ Note, The above certificates will be the proper^ 
ty of the state of Pennsylvania, when the state 
releases me from the bond I gave in 1 778, to in- 
demnify George Ross, Esq. judge of the admiralty, 
for paying the fifty original certificates into the state 
treasury as the state's share of the prize*'? 

In the year 1801, the legislature of Penns3dvania 
passed an act requiring the treasurer to call upon the 
executrixes of Mr. Rittenhouse for die certificates of 
stock, and to give them a bond of indemnity, but they 
refused to deliver them up, being advised that they 
would not be safe in so doing. ' 

On the 4th of January, 1803, the judge of the 
district court for the district of Pennsylvania, pro- 
nounced the following final decree in the cause : 

^^ This is the long depending case of the sloop 
Active and cargo. It coihes before me by libel 
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tied agkittst ike executors of the late Mn Rltten* 
hoose, who received from George Ross, Esq. thea 
judge of the state court of admirahy, the sums men- 
tioned in the libel, which were invested in the certi- 
ficates of stocjc as stated therein. Mr. Rittenhouse, 
on receiving these certificates, which ^ere proceeds 
of the sales of the said sloop and cargo, gave a bond 
pf indemnity to Mr. *Ross, which is now offered!, 
when payment of these proceeds is made, to be de^ 
livered up. The suit is instituted for the purpose 
of carrying into effect a decree of the coi^rt of* ap« 
peaU established under the old confederation^ a copy- 
whereof appears among the exhibits* In the an- 
swer it is alleged that the moneys were received for 
the state of Pennsylvania* In the replication this is 
denied. In a memorandum made by Mr. Ritten- 
house,, at the foot of the account exhibited, it appears 
that he intended to pay over these proceeds to the 
state, when indemnified. No such payment ever has 
been made, and the certificates and moneys are^yet 
in the hands of the respondents. 

f^ It appears to me that Mr. Rittenhouse considered 
himself, as I^conceive he was, a 8takehold|sr, liable 
to pay ^ver the deposit to those lawfully entitled 
thereto. His executors conceive themselves in the 
same predicament, and have declined paying over 
the certificates and interest No counsel have ap- 
peared, and requested to be heard on the part of 
the respondents, and I am left to judge from the 
libel, answer, replication and exhibits which contain 
the state of the facts. If I should be thought mis- 
taken in the opinion I form on the subject, there is 
time and opportunity to appeal to a superior tri- 
bunal. 

'^ I throw out of the case all circumstances not 
immediately within my present view of the duty I 
have to perform. I have nothing to do with the 
original question, that has been decided by the 
court of appeals; nor does it appear to me essential 
for me to determine with what intentions Mr. Rit- 
tenhouse received the certificates. The fact of the 
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TsbU. S. certificates and interest being now in the hands of 
Pb !»•. the respondents is granted by them in their answer. 
It has been determined by the supreme court 6f the 
United States that this court has power to effe'cttiate 
the decrees, of the late court of appeals in prize 
causes, and this court has, on several occasionsi 
practised agreeably to that decision. There is no 
doubt in toy mind (the authorities in the books being 
clear on this point) that the process and jurisdiction 
of this court will reach and extend over the proceeds 
of all ships, goods and articles taken as lawful prize, 
found within the district, and legally proceeded 
against therein. These proceeds are under the 
same legal disposition, and subject to the same re- 
sponsibility, under whatever shape they n^ay appear, 
as the original thing from which they were produced. 
It is conceded that the certificates and moneys in 
question are proceeds of the sloop and cargo in the 
libel mentioned. These were decreed to the libel- 
Ian ts by the judgment of the late court of appeals. 
I am, therefore, of opinion, and accordingly decree, 
and finally adjudge and determine, that the certifi- 
cates be transferred and delivered, and the interest 
moneys paid over by the respondents to the libel- 
Ian ts, in execution of the judgment and decree of 
the court of appeals, as stated in the proceedings in 
this cause, with costs. I make it, however, a con- 
dition that the bond of indemnity be cancelled or de- 
livered to the respondents, on their compliance with 
this decree. 

^ « Richard Peters. 

" January 14, 1803.'* 

No further proceedings in this cause were had in 
the district court until the 18th of May, 1807, when, 
on motion of Mr. Lewis, in behalf of the libellants, 
Olm stead and others, the respondents were ruled 
to show cause by the next Friday why the decree 
pronounced in this cause should not be carried into 
execution ; and the bond of indemnity referred to 
in the decree was filed in court ready to be delivered 
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up, or caocoHed, on compliance with the decree by Tks U.S. 
th^ respondents. 

On the 29th of May, 180r, to which day the rule 
had been enlarged, the respondents appeared and 
3Uggested to the court, 

f 
That after making the decree in this case, to wit, 

on the second day of April, A. D. 1803, the general 
assembly of the commonwealth of Pennsylvania 
passed an act, which was then approved by the 
governor of. the said commonwealth, in the following 
words I ^^ An act relating to the claim of this com- 
monwealth against £]izabeth Serjeant and £sther 
Waters, surviving executrixes of David Rittenhouse, 
Esq. deceased*^' 

Whereas, by an act of congreds for the erecting of 
tribunals competent to determine the propriety of 
captures during the iate war between Great Britain 
and her then colonies, passed the 25th day of No* 
vember; . one thousand seven hundred and seventy- 
five, it is enacted, in the fourth section thereof as 
follows, viz. " That it be and is hereby recom* 
mended to the several legislatures in the United 
Colonies, as soon as possible to erect courts of jus- 
tice, or give jurisdiction to the courts now in being 
for the purpose of determining concerning the cap- 
tures to be made as aforesaid, and to provide that all 
trials i^ such case be had by a jury, under such quali* 
fications as to the respective legislatures shall seem 
expedient ;'^' and in the sixth section thereof as fol- 
lows, viz. ^^ That in all cases an appeal shall be al^- 
lowed to the congress, or to such person or persons 
as they shall appoint for the trial of appeals." 

And whereas, by an act of the general assembly 
of Pennsylvania, passed the 9th of September, 
ITTS, entitled, ^^ An act for establishing a court of 
admiralty,", appeals were allowed from the said 
court in all cases, unless *from the determination or 
finding of the facts by a jury, which was under the 
provisions of that law to be without re-examination 
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pr appeal : And whereas^ by a respl^tibti oi congress 
of the 15th of January, 1780, it was, atoong other 
things, declared, ^^ That-trials in the court of appeals 
shall be according to the law of hattons^ and not by 
Jury." 

And whereas the British sloop Active^ having 
been captured ad prize on the high seaft, in the 
iaonth of Sfeptfetnber, 17TS\ aiid brought into the 
port df Philadelphia, and there libelled in the court 
of admiralty of the said states held before George 
Ross, Esq; the then judge of the said court, on the 
16th day of the said nlonth of Septeifober^ And 
whereas the libellahu then and tl\,ere against the 
said slooff Abtive, Gideon Urmstead or Olmstead^ 
Artimus White, Aquilla Kumsdale and David Qark, 
who claimed the whole vessel and cargo as their ex* 
elusive prize ; Thomas Houstoti^ master of the brig 
ConvmtiQn\ a vessel of war belonging to Pednsylva- 
Bia, who claiihed a moiety of die said prize for the 
state of Pennsylvania^ himself^ and his crew; and 
James Josiah, master of the sloop Gerard^ private 
vessel of war, who claimed one fourth part of thi 
said prize for himself, his bwtier^ and crew : And 
ili^heresis all the facts respecting the said capture be* 
ing submitted to the said court of admiralty, and Ik 
jury then and th^re returned, empanhelled and sworn, 
a general verdict was brought in by the said jury, 
which was confirmed by the court; whereby GideoB 
Olmstead, Artimus White, Aquilla Rumsdale and 
David Clark, became entitled ta one fourth of tbt 
said prize; Thomas Houston, for himself and crew", 
became entitled to another fourth ; the state oF 
Pennsylvania, as owner of the vessel of War the 
Convtntioitj to another fourth; and James Josiah^ 
himself and owners and crew of the sloop Gerard^ 
became entitled to the remaining one fourth part of 
the said prize : And whereas the said Gideon Olm* 
steady Artimus White, Aquilla Rumsdale and David 
CiaHp, being dissatisfied with the verdict and sen* 
tend aforesaid, did appeal from the said court of 
admiralty of Pennsylvania, unto the court or com- 
mittee of appeals appointed as aforesaid under the 
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mutliority of congress, notwithstanding the recom- Th»U.I|. 
mendation of congress aforesaid, of the 25th day pbtshi. 
of November, 1 775^ for the appointment of courts 
of admiralty in each of the then Ip^nited Colonies, did 
expressly provide that all trials respecting captute 
should be had by a jury, and under such qualifica- 
tions as to the respective legislatures should seem 
expedient, and notwithstanding the court of appeals 
did decide not by a jury, but by the usage of nation9f 
and notwithstanding the law for establishing the 
court of admiralty of Pennsylvania did expressly 
take away the right of appeal where th^ facts were 
found and determined by the intervention of a jury^ 
and notwithstanding the state was authorized at 
the time to make such qualification or provision, 
taking aWay the right of appeal in jury cases, by 
virtue of the recommendation of congress afore-* 
said, which allowed and recommended the said 
courts of admiralty to be established with a jury 
junder such qualifications as to the respective legis- 
btures should seem expedient : And whereas the 
said court of appeals of the United States, on the 
15th day of December, 17/8, did reverse the sen* 
tehee of the court of admiralty aforesaid, and did 
decree the whole of the said prize to the appellants ; 
And whereas the judge of the court of admiralty, 
to wit, George Ross aforesaid^ did refuse obedience 
to the decree of reversal, and did direct Matthew 
Clarkson, then marshal of the said court, to pay 
part of the proceeds of the said prize, to the amount 
of 11,496/. 9*. 9d. Pennsylvania currency, for the 
use of the state of Pennsylvania, into the treasury 
of the state of Pennsylvania, whereof David Rit^ 
tenhouse was then treasurer, taking a bond of indem-^ 
nity from the said David Rittenhouse, as treasurer 
as aforesaid, to save him the said George Ross, his 
executors, administrators, &c. harmless from the 
consequences of such payment, which bond is dated 
the 1st day of May, 17^9: And whereas the said 
George Ross dying, suit was brought against hl^ 
executors in the court of qomnion pleat of Lan* 
caster county, by apd on the part of the appellants 
before named for the moa^y whereun^o they pre^r 

Vol. V, R 
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The U.S. tended title by virtue of the decree aforeaaid of the 
Peters, court of appeals reversing the sentence of the court 
oC admiralty, whereof the said George Ross had 
been judge : And ^^ereas it does not appear that 
the said David Rrttenhouse had any notice or in- 
formation, or was in any legal Way apprized of, or 
made a party to, the. said suit in ther court of com- 
mon pleas of Lancaster county, either in bis per- 
sonal capacity', or as treasurer of the state of Penn- 
sylvania, so that judgment was obtained by default 
against the executors of the said George Ross with- 
out any knowledge of the said David Rittenhouse, 
or his being able to take any measures on behalf of 
himself or the state of Pennsylvania to prevent the 
same : And whereas, in consequence of the judgr 
ment so obtained in the said court of common pleas 
of Lancaster county, against the executors of the 
said George Ross, the said executors brought suili 
against the said David Rittenhouse, which, in the 
year one thousand, seven hundred and ninety-two^ 
in the term of April of the same year, was heard 
and determined in the suprenie court of Pennsyl- 
vania, (on a case stated for the opinion of the court, 
after verdict taken for the plaintiff, subject to that 
opinion,) by Thomas M^Kean, chief justice, and 
others, the judges of the said court, who, among 
other things thereunto relating, did decree and de- 
termine that the reversal, as before mentioned, had 
and made in the court of appeals, was contrary to 
the provisions of the act of congress recommending- 
the establishment of courts of admiralty, and of 
the general assembly of the state of Pennsylvania^ 
in their act for the establishment of the said courts 
and was extrajudicial, erroneous and void, and 
that the court of common pleas of the- county of 
Lancaster was incompetent to carry into effect the 
decree of the court of appeals, and that the judge 
o£ the court of admiralty aforesaid, George Ross^ 
'was not liable to an action in a court of law for dis- 
tributing money according to his decree, as judge 
of the said court : And whereas at the second ses- 
sion of the third congress of the United States, 
held at the city of Philadelphia, in the month of 
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Jdecemhery one thousand, seven hundred and ninety- The u. s. 
three, it was proposed, as an amendment to the 
constitution of the United States, that the judicial 
power of the United States shall not be construed 
to extend to any suit, in law or equity, commenced 
or prpsecuted against one of the United States by 
citizens of another state, or by citizens or subjects 
of any foreign state, which, having been adopted by 
the requisite pumber of states, as appears by the com- 
munication to congress ok the then president, John 
AdamS) to this purpose, of January the eighth, one 
thousand, seven hundred and ninety^eight, did be* 
come a part of the constitution of the United States : 
And whereas, on the twenty-seventi? day of May, one 
thousand, eight hundred and two, the said Gideon 
Olmstead, Artimus White, Aquilla Kumsdale and 
David Clark, by their attorney, William Lewis, Esq. 
did file a bill in the district court of the ^United 
States, at Philadelphia, for the district of Pennsyl- 
vania, before Richard Peters, judge of the said court, 
against Elizabeth Serjeant and Esther Waters^ 
surviving executrixes of David Rittenhouse afore- 
said, deceased, for the recovery of the moneys, with 
interest, so paid into the hands of the said David 
Rittenhouse by Matthew Clarkson, marshal ot the 
admiralty court aforesaid, as proceeds of the prize, 
the brig Active so captured as aforesaid, and by 
the said David Rittenhouse and his executrixes 
aforesaid formerly and still retained : And whereas, 
in the answer of the said Elizabeth Serjeant and 
Esther Waters to the bill aforesaid, it sufficiently 
and substantially appears, that the said money was 
originally received by the said David Rittenhouse, 
and was by him detained, as treasurer of the com- 
monwealth of Pennsylvania, which commonwealth 
was, and still is, interested in, and a claimant of, the 
same, under the deci-ee of the said George Ross, 
asjudgeof the court of admiralty in manner as herein 
before stated : And whereas the said Richard Peters, 
judge of the said district court, on the bill, answer 
and replication so filed by and between the said 
Gideon Olniistead, Artimus White, Aquilla Rums- 
dale and David Clark, of the one part, against Eli- 
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turn V, 8. zabeth Serjeant and Esther Waters, executriites a^ 
^KTERf. aforesaid, did, on the fourteenth day of January^ 
one thousand, eight hundred and three, proceed to 
decree as follows, viz. ^^ This is the long depending 
case of the sloop Active and cargo,'^ &c. Alt 
which legal proceedings herein before stated, will 
more fully and at large appear on reference to the 
records of the respective courts wherein the same 
were had s Therefore it hath become necessary for, 
the general assembly of Pennsylvania, as guardians 
of the rights "'and interests of this comnK>nweakh, 
land to prevent any future infringements on the 
same, to declare, that the jurisdiction entertained by 
the court or committee of appeals, oyer the decree 
of George Ross, as judge of the court of admiralty 
of Pennsylvania, in the suit where the claimants of 
the brig Active^ as prize, were the libeUants, as 
herein before stated, was illegally usurped and exer- 
cised, in contradiction to the just rights of Penn^ 
sylvania^ and the proper jurisdiction of the court dF 
admiralty established as aforesaid, under the au- 
thority of this state, and that the reversal of the 
decree of the said George Ross, in that suit, was 
null and void ; that the jurisdiction entertained by 
Richard Peters, judge of the district court ^fore- 
said, in the suit of Gidcfon Olmstead, Artimus 
White, Aquilla Rumsdale and David Clark against 
Elizabeth Serjeant and Esther Waters^ surviving 
executrixes of David Rittenhouse;, deceased, was 
illegally usurped and exercised; that the rights of 
this commonwealth, as a claimant, and as the party 
substantially interested, in the said suit, though 
apparent on the face of the proceedings, were un- 
fairly passed over and set aside; that the said Da- 
vid Rittenhouse was not and ought not to have been 
considered in the li^ht of a mere stakeholder, but 
as the treasurer and agent of this commonwealth^ 
and that the jurisdiction and decree of the said 
Richard Peters hereon were entertained and made 
in manifest opposition to, and violation of, the last 
amendment of the constitution of the United States 
herein before stated, and ought not to be supported 
or obeyed^ Therefore, 
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« 

Sect* !• Be it enacted by the senate and home of The u. Sw 
representatives vf the commonwealth of Pennsylvania^ p ^• 
in general assembly met^ and it is hereby enacted by the 
* authority of the same^ that the governor of this com- 
monwealth be authorized, and he is hereby authori* 
zed and required, to direct the attbrney^-general of 
this commonwealth to a}>ply without delay to Eliza- 
beth Serjeant and Esther Waters, executrixes as 
aforesaid, and require them forthwith to pay into the 
treasury of this commonwealth, the moneys by 
them admitted to have been received in respect of 
the premises, in their answer to the bill so as afore- 
said filed against them, in the district court of 
Pennsylvania, before Richard Peters, judge of the 
said court, without regard to the decree of the said 
Richard Peters hereinr, ai^l in default thereof by the 
said Elizabeth Serjeant and Esther Waters, to direct 
the said attomey-generfil to bring suit in the name 
of the commonwealth, in the proper court of this 
commonwealth, against the said Elizabeth Serjeant 
and Esther Waters, for the moneys aforesaid, and 
proceed as speedily as the course of legal proceed- 
ings will permit, to enforce the recovery and pay*^ 
ment thereof into the treasury of this commonwealth. 

Sect. 2. And be it further enactje^by the authori* 
ty aforesaid^^at the governor of thb conimonwealth 
be authorized and required, and he is heijeby autho- 
rized and required, to protect the just rights of the 
state, in respect of the premises, by any further 
means and measures that be may deem necessary, 
for the purpose, and also to protect the persons and 
properties of the said lEHzabeth Serjeant and Esther 
Waters from any process whatever issued out of 
any federal court in consequence of their obedience 
to the requisition, so as aforesaid directed to be 
made to them by the attorney-general of this com- 
monwealth, and in the name of this commonwealth 
to give to the said Elizabeth Serjeant and Esther 
W^aters a sufficient instrument of indemnification, 
in case of their payment of the moneys aforesaid^ 
in compliance with this act, without suit brought 
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TsB U. 8. against them on the part of this commonwealth for 
p TBR8. ^^ recovery of the same., 

Simon Snyder, speaker of the house of 
representatives. 

Robert Whitehill, speaker of the se-^ 
nate. 

Approved, April % t803. 

Thomas M^Keaa, governor of the 
commonwealth of Pennsylvania. 

That they, the defendants, being required by pro- 
per authority to pay into the treasury of the said 
commonwealth the moneys adniitted to have been 
received as executrixes of David ^ttenhouse. Esq* 
in manner aforesaid, did, on the 19th day of July, 
1803, transfer to the treasurer of the commonwealth 
the certificates of stQr9k abovementioned, and on the 
29th of July, 1S03, pay into the treasury of the 
commonwealth the moneys by them received as 
aforesaid, in obedience to the said act of the general 
assembly, and to the requisition made under it. 

The defendants respectfully further suggest^ that 
the said certificates and money were received by 
their said testator, as the treasurer and officer of 
the said commonwealth, as appears by the bond (^ 
the said David Rittenhouse, given on the receipt 
thereof, filed in this court by the libellants, the 22d 
of May inst. ; and that the same came to their 
hands, as his representatives, after suoh receipt : 
And, it being expressly insisted by the said act of 
the general assembly, that the said commonwealth 
had and has a right to the said certificates and mo- 
ney, and these defendants having, as afofesaid^ 
obeyed the requisition of the said act, these defend- 
ants suggest that the said decree of this honourable 
court ought not to be executed, nor any process 
issued thereupon against them. 
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The defendants respectfully further suggest that Th» tf. S. 
the said decree of this honourable court was pro- p^^^^^ ' 
nounced, so far as respects the claims, rights and 
interests of th6 said commonwealth of Pennayl- 
vania, exparte^ and without jurisdiction. 

John Seijeantj attorney for defendants^ 

After this suggestion, nothing appears to have 
been done until tht^ application to this court at 
February term, 1808, when the motion was made 
for a rule on the judge' to show cause why a man* 
damns should not issue commanding him to issue 
an attachment^ or other proper process, to enforce 
obedience to his sentence, as before mentioned* 

At this term, Rodney^ {attorney -general^ Lewis^ 
and F. S. Key^ of counsel for Olmstead and others^ 
submitted the return of the mandamus to the consi- 
deration of the court without argument. 

» 

February 20. 

Marshall, Ch. J. delivered the opinion of the 
court as follows : 

With great attention, and with serious concern, 
the court has considered the return made by^ the 
judge for the district of Pennsylvania to the man- 
damus directing him to execute the sentence pro- 
nounced by him in the case of Gideon Olmstead and 
Bthers V. Rittenhouse^s Executrixes^ or to show cause 
for not so doing. The cause shown is an act of the 
legislature of Pennsylvania, passed subsequent to 
the rendition of his sentence. This act authorizes 
and requires the governor to demand, for the use of 
the state of Pennsylvania, the money which had 
been decreed to Gideon Olmstead and others; and 
which was in the hands of the executrixes of David 
Rittenhouse ; and, in default of payment, to direct 
the attorney-general to institute a suit for the re- 
covery thereof. Ihis act further authorizes and 
requires the governor to use any further means he 
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may think necessary for the protection of what if 
denominates ^' the just rights of the stat^/^ and also 
to protect the persons and properties of the said 
executrixes of David Rittenhouse, deceased, against 
any process whatever, issued out of any federal 
court in consequence of their obedience to the re- 
quisition- of ^he said act. 

If the legislatures of the several states may, at 
wHl, annul the judgments of the courts of the 
United States, and destroy the rights acquired un* 
der those judgments, the coilistitution itself betomes 
a solemn mockery; and the nation is deprived of 
the means of enforcing its laws by the instrumental!* 
tyof its own tribunals. So fatal a result must be 
deprecated by all ; and the people of Pennsylvania, 
pot less than the citizens of every other state, must 
feel a deep interest in resisting principles so destruc* 
tive of the union, and in averting consequences ss 
fatal to themselves. 

The act in question does not, in terms, assert the 
universal right of the state to interpose in every case 
whatever; but assigns, as a motive for its interposi- 
tion in this particular case, that the sentence, the 
execution of which it prohibits, was rendered in a 
cause over which the federal courts have no juris- 
diction. 

If the ultimate right to determine tlie jtu-isdiction 
of the courts of the union is placed by the constitu* 
tion in the several state legislatures, then this act 
concludes the subject; but if that power necessarily 
resides in the supreme judicial tribunal of the nation, 
then the jurisdiction of the district court of Pennsyl- 
vania, over the casp in which that jurisdiction was 
exercised, ought to be most deliberately examined ; 
^nd the aqt of Pennsylvania, with whatever respect 
it may be considered, cannot be permitted to preju- 
dice the question. 

In the early part of the war between the United 
States and Gi'eat Britaip, Gideon Oln^tead and 
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0di^r9t citizens of Connecticut, who say they ha4 '^^^ ^^ ^• 

been carried to Jamaica as prisoners, were employ r PBTiRi. 

ed as part of the crew of the Moop Active, bound 

from Jamaica to New- York, and laden with a pargo 

for the u«e of the British army in that place. On 

the voyage they sei^^d the vessel, confined the cap<» 

tain, and sailed for £gg Harboiir. In sight of that 

place, the Active was captured by the Convention^ 

an armed ship belonging to the state of Pennsy)va« 

nia, brought into port, libelled and condemned as 

prize to the captors. Froiii this sentence Gideoii 

Olmstead and others, who claimed the vessel and 

cargo, appealed to the court of appeals established 

by i:ongress, by which tribunal the sentence of coa-r 

demnation was reversed, the Active and her cargo 

condemned as prize to the claimants, and process 

Vas directed to issue out of the court of admiralty, 

commanding the marshal of that court to sell.thi^ 

^ai^ vessel and cargo, and to pay the net proceeds 

to the claimants* . 

The mandate of the appellate court was produced 
in the inferior court, the judge of which admitted 
the general jurisdiction of the court established by 
congress, as an appellate court, but denied its power 
to control the verdict of a jury which had been ren-r 
dered in favour o^ the captors, the ofRcers and crew 
of the Conventhna and therefore refused obedience 
to the mandate : but directed the marshal to make 
the gale, and, after deducting charges, to bring the 
residue of the money into court, subject to its fixture 
order. ' 

The claimants then applied t^ the judges pf ap- 
peals, for an injunction to prohibit the marshal from 
paying the money, arising from the sales, into the 
court of admiralty; which was awarded, and served 
upon him: in coptempt of which, on the 4th of 
January, 1778, he paid the money to the judge, who 
ftcl^nowledged the receipt thereof at the foot of th^ 
marshal's return* 

On the 1st of May„ir99, George Rosis, the judg^ 
Toi. V. s 
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T»» U. a of the court of admiralty, delivered to David Rit- 
Pe 7ers. tetihouse, who was then treasurer of the state of 
Pennsylvania, the sum of 11,496/. 9*. 9d. in loan- 
office certificates; which was the proportion of the 
prize money to which that state would have been en- 
titled, had the sentence of the court of admiralty re- 
mained in force. On the same day, David Kitten- 
house executed a bond of indemnity to George Ross, 
in which, after reciting that the money was paid to 
him for the use of the state of Pennsylvania, he 
binds himself to repay the same, should the said 
George Ross be thereafter compelled, by due 
course of law, to pay that sum according to the de- 
cree of the court of appeals. 

These loan-office certificates were in the name of 
Matthew Clarkson, who was marshal of the court 
of admiralty, and wcrp dated the 6th of November, 
1778. Indents were issued on thein to David 
Rittenhouse, and the whole principal and interest 
were afterwards funded by him, in his own name, 
under the act of congress making provision for the 
debt of the United States. 

Among the papers of David Rittenhouse was a 
memorandum, made by himself at the foot of a list 
of the certificates ^mentioned above, in these words : 
" Note. The above certificates will be the property 
of the state of Pennsylvania, when the state releases 
me from the bond I gave in 1778, to indemnify 
George Ross, Esq. judge of the admiralty, for pay- 
ing the 50 original certificates into the treasury, as 
the state's share of the prize.*' 

The state did not release David Rittenhouse from 
the bond mentioned in this memorandum. These cer- 
tificates remained in the private possession of David 
Rittenhouse, who drew the interest on them during 
his life, and after his death they remained in posses- 
sion of his representatives; against whom the libel 
in this case was filed, for the purpose of carrying 
into execution the decree of the court of appeals. 






/ . 
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While this suit was depending, the -state of Penn- Ths U. ST 
sylvania forbore to assert its title, and, in January, 
1 803, the court decreed in favour of the libellants ; 
soon after which, the legislature passed the act which 
has been stated* 

It is contended that the federal courts were de^ 
prived of jurisdiction, in this cause, by that amend- 
ment of the constitution which exempts states from 
being sued in those courts by individuals. This 
amendment declares, ^^ that the judicial power of 
the United States shall not be construed to extend 
to any suit, in law or equity, commenced or prose- 
cuted against one of the United States by citizens 
of anotjhcr, state, or by citizens or subjects of any 
foreign state*" 

The right_of a state to assert, as plaintiff, any in- 
terest it may have in a subject, which forms the 
matter of controversy between individuals, in one 
of the courts of the United States, is not affected by 
this amendment; nor can it be so construed as to 
oust the court of its jurisdiction, should such claim 
be suggested. The amendment simply provides, 
that no suit shall be commenced or prosecuted 
against a state. The state cannot be made a defend- 
ant to a suit brought by an individual ; but it re- 
mains the duty of the courts of the United States 
to decide all cases brought before them by citizens of 
one state against citizens of a different state, where 
a state is not necessarily a defendant. In this case, 
the suit was not instituted against the state or its 
treasurer, but against the executrixes of David Kit- 
tenhouse, for the proceeds of a vessel condemned in 
the court of admiralty, which were admitted to be 
in their possession. If these proceeds had been the 
actual property of Pennsylvania, however wrong- 
fully acquired, the disclosure of that fact would have 
presented a case on which it was unnecessary to 
give an opinion ; but it certainly can never be al- 
leged, that a mere suggestion of title in a state to 
property, in possession of an individual, must arrest 
the proceedings of the court, and prevent their 
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tk» TJ. 8. looking into the suggestion) and examiniitg the va- 



y. 



liditjr of the title 

if the suggestion in this case be examined, it is 
deemed perfectly clear that no title whatever to 
the certificates in question was vested in the state of 
Pennsylvania. 

toy the highest judicial authority of the nation it 
has been long since decided, that the court of ap- 
peals erected by congress had full authority to re- 
Vise and correct the sentences of the courts of ad- 
iniralty.of the several states, in prize causes. That 
question, therefore, is at rest. . Consequently, the 
decision of the court of appeals in this case annul- 
led the sentence of the court of admiralty, and extin- 
guished the interest of the state of Pennsylvania in 
Uie Active and her cargo, which was acquired by that 
Sentence. The full right to that property was im- 
hiediately vested in the claimants, who might rights 
fully pursue it j into whosesoever hands it might come. 
These certificates^ in the hands* first, of Matthew 
Clarkson, the marshal, and afterwards of George 
Ross, the judge, of the court of admiralty, were the 
absolute property of the claimants. Nor did they 
chiEtnge their character on coming into the possession 
of David Rittenhcuse. 

Althbugh Mr. Rittenhouse was treasurer of the 
ktate of Pennsylvania, and the bond of indemnity 
Ivhich he executed states the money to have been 
J)aid to him for the use of the state of Pennsylva- 
nia, it is Apparent that he held them in his own 
right, until he should be completely indemnified by 
the state, i he evidence to this point is conclusive. 
Ihe original certificates do not appear to have been 
deposited in the state treasury, to have been de- 
signated ih any manner as the property of the state^ 
or to haVe been delivered over to the successor of 
David Rittenhouse. They remained in his posses- 
sion* The indent3, issued upon them for interest^ 
tvcre drawn h\ David Rittenhouse, and preserved 
Vfixh the original certificates. When funded as 
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Jjart oft the debt of the United States, they were ^re u. 8. 
funded by David Hittenhouse, and the interest was PsTERt. 
drawnby him. The note made by himself at the 
foot of the list, which he preserved, as explanatory 
of the whole transaction, demonstrates that he held 
the certificates as security against the bond he had 
executed to Geot;ge Ross ; and that bond was obli- 
gatory, not on the state of Pennsylvania, but on 
David Rittenhouse, in his private capacity. 

These circumst^ces demonstrate, beyond^ the 
possibility of doubt, that the property, which repre- 
sented the Active and her cargo, was in possession, 
not of the state of Pennsylvania, but of David Rit- 
tenhouse as an individual; after whose death it pass- 
ed, like other property, to his representatives. 

Since, then^ the state of Pennsylvania had i\either 
possession of, nor right to, the property on which 
the sentence of the district court was pronounced, 
and since the suit was neither commenced nor pro- 
secuted against that state, there remains no pretext 
for the allegation that the case is within that amend- 
ment of the constitution which has been cited ; and, 
consequently, the state of Pennsylvania can possess 
no constitutional right to resist the legal process 
which may be directed in this cause. 

It will be readily conceived that the order which 
this court is enjoined to make by the high obliga- 
tions of duty and of law, is not made without ex«* 
treme regret at the necessity which has induced the 
application. But it is a solemn duty, and therefore 
must be performed. A peremptory mandamus must 
be awarded. 
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VIOLETT V. PATTON. 



To constitute ERROR to the circuit court for the district of 
aconskieration Columbia, sitting at Alexandria, to reverse a judg- 

it 18 notDeces- . ' . ^ r . ; , , ^ 

sarythAtaben- ment m an action oi assumpstt^ brought by ratton, 
«fit should ac- as endorsee of a promissory note, against Violett^ the 
nroraisor. It cndorsor. The note was made by Brookcy payable, 
IS sufficient in 30 days, at the bank of Alexandria, to the order 
iluuawrflow! of Violett, and by him endorsed to Patton. 

ffoin the pro- 

SST^Ihc p^ ^^^ declaration had two counts. The first was 
mise is the in- Upon the endorsement, and stated the making of the 
dueement to jjQ|.g \^y Brooke, for value received; the assign- 

the transaction. .-^ , ' " -r»fi ^^ 

A 'blank en- ment by endorsement to Patton, (but did not state 
dorsement up- that thc assignment was for value received,) by 
piece of paper means whereof, and of the statute of Virginia, Pat- 
vith intent to ton had a right to demand and receive the money 
Sedit! iHre^ irovd Brooke,' the demand of paynvent from Brooke; 
feet a letter of his refusal and insolvency at the time of demand; 
•"^pronUssoiy ^"^ notice thereof to Violett, whereby he became 
note be after- liable, and in consideration thereof promised to 

irards written p^y g^^. 
on the paper, i ^ » . 

the enilorsor 

Sat^^th/^'note '^^^ ^*^^ ^°"°^ ^^^ ^^^ money had and received. 

was written af- 
ter the en- ^t the trial of the eeneral issue, the defendant 

dorsement. « « , ■•hi- • 

TheBngiish below took two bills 01 exceptions. 

itatute ©r 

tl»uhr.f^tfe- The first was to the following opinions and in* 
ment should be structions of the court to the iury, viz. 

in writingj thc J / » 

statute of Vir- . r i • . t_ ' 

ginia requires That if the jury should be satisfied by the evi- 
2^ J^^j^'Ji d^nce that the ' defendant endorsed the note with 
writing. intent to give a credit for the amount thereof to 

e^brhSTo ^^^^^^ with the plairitifT, and that the body of the 
ibeendorsorof note was filled up by the plaintiff before it was 
*otrr™vfrf ^^?"^^ ^y ^^ooke, and that the plaintiff, upon the 
iiia,\he maker ^^^^ of the note SO drawn and endorsed, gave credit 
must be sued, to Brooke to th« amount thereof; the circumstance 

if solvent; but a 
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jof such endorsement being made before the body of Violett 
the note was filled up by the plaintiff and signed by patton. 
Brooke, is no bar to the plaintiff's recovery in this * j*- !"-■_* 
action; although the jury should be satisfied that no hit inM>i?enc^ 
other value was received by the defendant for his '«•»?«"* ^^ 
endorsement than the credit thus given by the plain« unneeeMAry. 
tiff to Brooke. And further^ that the endorsement ^^ "il**'}*^^** 
by the defendant with the intent aforesaid, if proved, the juiy whe- 
authorized Brooke to make the note to the plaintiff ^^^^ * •«>* •- 
in the form and manner in which it appears upon the €^°wooidhwre 
face of it to be made ; and that the circumstance prodaeed the 
that the body of the note was in the hand-writing of "^^"•y- 
the plaintiff, was wholly immaterial to the present 
issue. 

The second bill of exceptions stated, that the de- 
fendant prayed the court to instruct the jury that if 
they should be satisfied by the evidence that Brooke, 
at the time the note became payable, or at any time 
previous to the commencement of this action, had 
property sufficient to pay the debt claimed by the 
plaintiff, and that both he and the plaintiff lived in 
the town of Alexandria at the time the note became 
due, and that the plaintiff brought no suit against: 
Brooke to recover the amount of the note, but suf- 
fered him to leave the district of Columbia, without 
suing him : or if the jury should be satisfied that 
the plaintiff and Brooke have, since the note became 
due, both lived in the county of Fairfax, in Virginia, 
and have continued to reside there until the bring- 
ing of the present suit, and that the plaintiff has not 
brought suit against Brooke in Virginia, then the 
defendant is not liable in this action. But the court 
refused to give .those instructions as prayed. 

JS. y. Lee, for the plaintiff in error. 

1. The endorsement,, being on, a blank piece of 
paper, and delivered with intent to give credit to 
Brooke, but without an express authority to him to 
fill up the paper with a promissory note, did not au- 
thorize him so to fill it up. But if Brooke was so 
authorized, Patton was not. There does not ap- 
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VjotBTT pear to have been any commiintcation between Pat-* 
Pa7ton. ton and Violett upon the subject. 

The cases of Russel and Langstaffe^ Doug. 514 
and Coliins v. Emetic 1 JI. Bla. 313. do not apply; 
because in those cases it appears that the body of 
the note was filled up by the person authorized, and 
who was to use it for his benefit ; and because the 
principles of those cases are not drawn from the 
common law, but from the custom of merchants, 
which is not applicable to promissory notes in Vir« 
ginia, which are there placed upon the same footing 
as bonds, and subject only to the same common bw 
principles. 

2. There was no consideration from Patton to 
Violett. The defendant in error must show a good 
and valuable consideration. Chitty^ 9. 4»Mad* 242. 
1 Strange^ 674. Buller^ 274. 2 Bi Cam. 445. \ 
Fonb. Eq. 331, 332. 335, 336# f Term Mep. 350, 
Jiann v. Hughes. 

A consideration which will support an m$unip8it 
must be either a benefit to the defendant, or a preju* 
dice to the plaintiff; but here Violett received no 
benefit, and Patton no prejudice* 

It does not appear that Patton gave a credit sokly 
in consequence of Violett's endorsement. On the 
contrary, there was no communication between them, 
80 that there was no undertaking oq the part of Vio? 
lett to Patton, except what the law implies from the 
endorsement! and that implication is founded upoa 
a presumption that the endorsor received value, and 
can be extended no farther than the value received, 

It does not appear that Patton would, not have 
credited Brooke without Violett's endorsement. 

3. The endorsement, being in blank, was not 
a writing signed by him ; and the undertaking bemg 
to pay the debt of another, i^ void by the ^alut^ <rf 
frauds of Virginia. 
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At conjimon law the holder of the paper had no 
right to fill up the endorsement so ^fi to make it a 
promise in writing. Such a right in mercantile cases 
is founded onlf on the custom of merchants. The 
undertaking in writing must set out the preciae 
terms of the promise, as well as the consideration* 
Free. Ch. 560. Strange^ 426. 1 Atk. IS. S East^ 
10. Wain V. Wariter^. Brooke was clearly liable 
for this debt. And it is laid down as a principle, 
that if he for whose use the goods are furnished be 
liaUe at all, the promise of a third person must be in 
writing, or . it is void. Roberts^ 209. But if this is 
a parol promise, it must be made to appear that the 
credit was given to Violett alone* 1 H. Bla. 120, 3 
Term Rep. 80. 

4* Violett is not liabk, if Brooke, at the time the 
note became due, and at the time the suit ¥ras brought, 
had property sufficient to pay the amount of the note, 
and Patton did not at any time bring suit against 
Brooke. 

In Maciie v* Dovis^ 2 Wash. 219. it is decided 
that the holder of a bond must use due diligence for 
the recovery of the money. In Lee v. Love^ 1 CaU^ 
497* the assignee of a note must sue the maker be« 
fore he can resort to the endorsor. 

The case of Fenwick v. Barkesiale^ decided in 
dre court of appeals in Virginia, in October^ 1803, 
affirms the general doctrine laid down in Maciie v. 
D€ms^ and shows that a suit is necessary, and is the 
only kind of diligence which is meant. 

It also proves that it is "not sufficient to show that 
the maker of the note was not able to pay all his 
debts ; but the plaintiff must go further and show 
that he was not able to pay the particular debt due 
to him by the note. 

The oath which is taken under the insolvent law 
of Virginia, shows what is meant by the term insol- 
Vol. V. T 



VlOLETt 
V. 

Pattov.- 
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VioL«TT ^gfjf^ fie must swear that he is not worth 30 dollars, 

V 

Pat TO Iff. exclusive of hi% wearing apparel. 

The insolvency of the drawee of a bill is no ex- 
cuse for neglect to give notice of its dishonour. 
Chitty^ 88. Doug. 497. 515. 

Swanriy contra. 

The case of Russel jxnd Langstaffe^ Doug. 514. is 
clear as to the authority given by an endorsement on 
a blank piece of paper. 

' It is a letter of credit. The defendant has given 
the bearer of it authority to use it, and cannot deny 
the authority when it is executed. This is a mer- 
cantile transaction depending upon good faith, in 
which the want of consideration can never be al- 
leged. 3 Burr. 1663. Fillana &f Hose v. Fan Mte- 
rop fe? Hopkina, It is a promise in writings which 
is sufficient to take it out of the Virginia statute of 
frauds. The defendant cannot be permitted to say 
that the endorsement was blank, and the plaintiff 
.had no authority to fill it ifp, unless he can show 
that the confidence he placed in Brooke and the 
plaintiff has been abused. 

If the maker of a note be insolvent when the 
note becomes due, it is not necessary that the holder 
should bring suit against him. Brooke might have 
had property enough to pay this note, and yet be 
insolvent : And it doe^ not follow because he might 
have paid this note, that he would have paid it if 
suit had been brought, or that he could have been 
compelled to pay it. 

Toungs^ in reply^ 

No action can be sustained upon the endpne* 
went of the note. The act of assembly respecting 
promissory notes gives no action against the endor- 
sor. It only gives the assignee a right to recover 
in his own name against the maker. The action 
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against the eudorsor is only at common law, upon Vioi^sw 
the ground that the consideration paid for the note p^ i^r aw, 
has failed. The legislature of Virginia did not 
mean to extend the liability of the endorsor farther 
than that. They had the statute of Anne before 
them, but they did not choose to adopt it; they pre- 
ferred to place notes in the class with bonds rather 
than with bill^ of exchange. The endorsor is liable 
only upon the principle of money had and received 
to the plaihtiff^s use. 1 Crunch^ 2d8. Mandeville v. 
Riddle. 2 Wash. 2X9. 221. Mack'ie v. Dams. 2 
Wash. 248. Norton v. Rose. If there be no consi* 
deration, if the defendant has never received value 
for the note, he is not liable upon any of the grounds 
stated in those cases. Between immediate parties 
the want of consideration is always a good defence, 
even in £ngland. Kyd<^ 276* 

. . < • 

In an action against a surety for money had and 
received, you cannot recover if the money were re- 
ceived by the principal, although the surety -join iii 
giving a receipt for it. 2 Term Rep. 366. Strafon v. 
RastalL 

In a written agreement to pay the debt of ano- 
ther, the consideration must be stated as well as 
the promise. 5 East^ 10. Wain v. Workers. 

Marshall, Ch. J. Do you mean to state that 
if A. writes a letter to B. stating that if B. will 
let C. have goods, A. will pay for them if C. does 
not, A. would not be bound f 

Toungs* Probably in that case it would be con- 
sidered that the letter did state the consideration. 

In the case of Clark v. Russel^ 3 Dal. 415. it 
was decided by this court, that the whole agreement 
must be in writing, and that nothing can be sup- 
plied by parol. It must be a complete agreement, 
or it will not support an action at law. And upon 
the count for money had and received, you must 
prove a consideration in money actually received by 
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TioMVT the defendant, and can then recover only the amottnt 
p ^. of that conaideration. Suppose a note endorsed 
for accommodation at the bank, and the bank refuse 
to discount it* If the endorsee puts it in circula-* 
tion can the holder recover upon it against the en* 
dorsor i 

If the promise be in writing, there must atill be 
a consideration, and you can recover only to the 
eitent of that consideration. 7 Term Rep, 350* Sam 
V* Hughes* 

Marshall, Ch. J. The question seems to be 
whether the declaration must not state the consider* 
ationf 

Washington, J. In Maciie v. Davis there was 
a special consideration. 

Livingston, J. The case of a promissory note 
is the only case where you need not state a consi- 
deration in your declaration. 

 

-^Marshall, Ch. J. My impression is Very 
strong that in Virginia there has been a general 
practice to consider an endorsor as liable upon an 
implied promise ; and to dedare upon it without 
averring a consideration. 

Toungs. If there must be a consideration to sup- 
port the assumpsit^ it must be averred in the decla- 
ration. Stmms V. Coak^ 2 CalL Winston v. 
Francisco J 2 Wash. isr. Taliaferro v. Robi^ 2 
Caiij 258. 

February 23. 

Marshall, Ch. J. delivered the opinion of the 
^ourt as follows ; 

This case comes on upon two exceptions; one to 
the opinion of the circuit court givsn to the juryy 
and the other to the refusal of thai court to pf^ ^ 
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opinion wliich was prayed by the counsel for the de« Vzolbtt 
fendant below* Pattov. 

The declaration contains two counts. One upon 
the endorsenaent of a promissory note, and the other 
for money had and received to the plaintiff's use. 
The question arising on the first bill of exceptions 
is, whether the court erred in directing the jury re« 
specting the liability of the defendant below, on the 
endorsement which was the foundation of the' ac« 
tion. 

The endorsement was made before the note was 
written ; and it appeared that the body of the note 
was filled up by Patton. The opinion of the court 
was, that, if the jury should be satisfied, from the 
testimohy, that Violett endorsed this paper for the 
purpose ojf giving Brooke a credit with Patton, and 
that, upon the faith of the note so dra^n and endor- 
sed, Patton did credit Brooke to the amount there- 
of, the circumstances, that the note was made sub- 
sequent to the endorsement, without any c&nsidera-^ 
tion from Brooke to Violett, and was filled up by 
the plaintiff, did not bar die action ; and, further, 
that the said Brooke was to be considered as au- 
^orized by ^the said Violett to make the note to 
Patton. 

This opinion is said to be erroneous; because, 

1. The endorsement was made without con- 
sideration. 

« 

S. It was made on a blank paper. 

3. There was no memorandum of the agree- 
ment in writing. 

In support of the first point, the counsel for the 
plaintiff in error have cited several cases, intending 
to prove that an ehdorsemeni: made without con- 
sideration, though it transfers the paper to the en- 
dorsee^ creates no liability in the endorsor i and that 
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V. a promise in writing, made without consideration, is 

Patton. void. 

So far as respects the immediate parties having 
knowledge of the fact, and so far as relates to an en- 
dorsement under the statute of Virginia, diis is cor- 
rect; but the real question in the cause is, does the 
testimony prove a sufficient consideration for the 
promise created by the endorsement ^ This is not 
intended to comprehend any writing on which an 
action of debt is given. 

To constitute a couAideration it is not absolutely 
necessary that a benefit should accrue to the person 
making the promise. It is sufficient that something 
valuable flows from the person to whom it is made; 
and that the promise is the inducement to the 
trans;actipn. In the common case of a letter of 
credit given by A. to B., the person who, on the 
faith of that letter, trusts B., is admitted to have his 
remedy against A*, although no benefit accrued to* 
A* as the consideration of his promise. So^ in the 
present case, Patton trusted Brooke on the credit of 
Violett's name, and Violett wrote his name for the 
purpose of giving Brooke that credit with Patton. 
It was, in effect, and in intention, a letter of credit. 
The case shows that this was both the intention and 
the effect of Violett's giving his name to Brooke. 
In conscience, and in substance, then, jt is a letter of 
credit, upon which the money, it was intended to 
secure, was advanced; and although in point of 
form the transaction takes the shape, and was in- 
tended to take the shape, of an endorsement,, yet, so 
far as respects consideration, the endorsement has 
the full operation of an undertaking in the form of 

a letter of credit. 

« 

It is common in Virginia for two persons to'5oin 
in a promissory note, the one being the principal and 
the other the security. Although the whole benefit 
is received by the principal, this contract has never 
been considered as a nudum pactum with regard to 
the security. So far as respects consideration, no 
5 
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difference is perceived in the cases. Violett has. Vxolett 
signed his name upon this paper, for the purpose of p^tI'^-ow. 
giving Brooke a credit with Patton, and his signa- 
ture has obtained that credit. The consideration 
is precisely the same, whether his name be on the 
back or the face of the paper. 

2* The second objection is, that the endorsement 
preceded the making of the note. 

This objection certainly comes with a very bad 
grace from the mouth of Violett. He endorsed the 
paper with the intent that the promissory note should 
be written on the other side ; and that he should be 
considered as the endorsor of that note. It was the 
shape he intended to give the transaction ; and he is 
now concluded from saying or proving that it waa 
not filled up when he endorsed it. It would be to 
protect himself from the effect of his promise, by 
alleging a fraudulent combination between himself 
and another to obtain money for that other from a 
third person. The case of Russel and Langstaffe^ 
reported in Douglass^ is conclusive on this point. 

3. The third objection is, that there was no 
memorandum of the agreement in writing. 

The argument on this point is founded on the 
idea that the statute of frauds in Virginia is copied 
literally from the statute of Charley II. This is 
not th^ fact. The first section of the act of Virginia 
differs from the 4th sec. of the stat. of Charles II. 
in one essential respect. The statute of £ngiand 
enacts that no action shall be brought, in the cases 
specified, ^^ unless the agreement on which such ac- 
tion shall be brought, or some memorandum br note 
thereof shall be in writing,'' &c. The Virginia act 
enacts that no action shall be brought in the speci- 
fied' cases, "unless the promise or agreement on 
which such action shall be brought, or some memo- 
randum or note thereof shall' be in writing,'' &c. 
The reasoning of the judges, in the cases in which 
they have decided that the consideration ought to be 
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VioLATT in writings turns upon the word agreement^ of which 
the consideration forms an integral part. This rea* 
soning does not apply to the act of Virginia, in 
which the woVd ^^ promise*^ is introduced* 

It was thought proper to notice this difference 
between the act of parliament, and the act of Vir- 
ginia, although the opinion of the. court is not d6»> 
termined by it. In this case the assignment does 
express a consideration. \t is made for value re- 
ceived* 

It is unnecessary to decide in this case, whether 
the declaration ought to have alleged that the en- 
dorsement was made on consideration* With that 
question the jury had no concern, and the direction 
of the court was not affected by it* There being 
no demurrer, it could only occur in arrest of judg- 
ment* But on a motion in arrest of judgment^ the 
defendant below could not have availed himself 
of this error, if it be one, because there are two 
counts in the declaration, one of which is un- 
questionably good, and the court cannot perceive on 
which the verdict was rendered. By the act of 
jeofails in Virginia, there is no error if any one 
count will support the judgment* 

The second exception is to the refusal of the cir- 
cuit court to give , the opinion, prayed for by the 
counsel for the defendant below* 

When the error alleged is, not that the court has 
misdirected the jury, but that the court has refused 
to give a particular opinion, the opinion demanded 
must be so perfectly stated, that it becomes the duty 
of the court to give it as stated* 

In this case, the opinion required by the counsel 
consists of two parts. The first is to instruct the 
jury ^^ that if they shall be satisfied, from the evi- 
dence, that Richard Brooke, the maker of the note 
in this case, had, at the time the note became due, 
er at any time previotis to the commencement of thu 
suit against the defendant, prc)perty sufficient to pay 
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the debt claiimed,'' 8cc. and the plaintiff brought no Viol«tt 
suit, then this action is not maintainable* Pattok. 

This court conceives that the circuit court ought 
not to have given this opinion* Had Richard 
Brooke possessed propeny before the making of the 
note, and not afterwards, the opinion, in the terms in 
which it was required, would have been a direction 
to find their verdict for the defendant. So if Richard 
Brooke had been in possession of property for a 
single day, and had the next day become insolvent, 
the court was asked to say that, in such a case, the 
endorsor could only be made liable by suit against 
the maker. Such a direction, in the opinion of this 
court, would have been improper. 

The second branch of the opinion the circuit court 
was required to give, is in these words : ** Ot if 
the jury shall be satisfied that the said plaintiff and 
the said Brooke have, since the said note became 
due, both lived in the county of Fairfax, in Virginia, 
and have continued to reside in the county of Fair* 
fax unril the beginning of the present suit, and the 
plaintiff hath not brought suit against the said 
Brooke in Virginia, then the defendant is not liable 
in this action." 

If the plaintiff had sued Brooke elsewhere than 
in Virginia, or if Brooke had become insolvent pre- 
vious to the making of the note, and had continued 
to be so, the opinion of the court, if given as prayed, 
would have been, that, still, a suit against the maker 
of the note was necessary to give a right of actioll 
against the endorsor. 

This is not understood to be the law of Virginia. 
It i^ understood to be the law, that the maker of the 
note must be sued, if he is solvent, but his insolven- 
cy dispenses with the necessity of suing him. It 
is not known that any decision of the state courts 
requires that this insolvency should be proved by 
taking the oath of an insolvent debtor, nor is it be- 
lieved that this 15 the only admissible testimony of 

Vol. r. V 
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the fact of insolvency. Other testimony may be 
admitted. It would therefore have been proper to 
leave it to the jury to determine whether it was, at 
any time, in the power of the plaintiff to have made 
the money due on this note, or any part of it, from 
the maker by suit ; and their verdict ought to have 
been rcgidattd by the testimony in this respect. 

This opinion was not required. 

This court is of opinion that there is no error, 
and that the judgment is to be affirmed with costs* 



PIERCE V. TURNER. 



•  



The tot of as- ERROR to the circuit court of the district of 
semWy of Vir- Columbia, sitting at Alexandria, in an action of debt 
makes "^nw^- brought by Pierce against Rebecca Turner, chargbg 
«o^ed deeds her as exccutrix in her own wrong of her late hus.- 
tlVX^Z'. band, Charles Turner, deceased. 

sequent pur* 

cfumers^mcAM Upon the issue of never executrix^ the jury 
Snd subsequent found a special verdict, stating in substance the fol- 

|>urchaserB lowiufi: Case : 

trom,the grari' ° 

tor. 

A mftrriage On the 14th of February, 1798, the defendant, by 
J^ule^ng^'the the name of Rebecca Kenner, being a feme sole^ 
vifeViand and and seised and possessed, in her own right, of cer- 
c(M ^b *a de" d ^^iu land and slaves, conveyed the same by deed, in 
to Vhich tbe consideration of an intended marriage between her- 
husband ^was a g^jf ^nd Charles Turner, to trustees, to be held in 
SSf^recortkd, trust for the use of herself until the marriage 
proteets the ghould be solemnized, and from and after the so- 
fhe^^creditoS lemnization thereof to the use of herself and the 
of the hus- gaid Charles Turner, and the longest liver of them^ 
^"*^" and from and after their deaths, to the use of her 

heirs* The deed purports to be an indenture tripar- 
tite, in which Charles Turner is named as the se- 
cond party, and as such he duly executes the deed; 
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he does boI, however, make any settlement of his Prc&ce 
o^n property upon his intended wife, but appears 
to be made a party merely for the purpose of tes- 
tifying his privity and consent. 

About four months after the execution of the 
deed, two of the three subscribing witnesses proved 
the execution before the county court of Fairfax, 
where all the parties inhabited. That probat was 
duly certified by the clerk under direction of the 
court. But the deed purporting to be a conveyance 
of land as well as slaves, and one of the. subscri* 
bing witnesses, soon after the execution of it, 
having left the United States, and never having 
returned, the deed was not fully admitted to 
record, but remained in the clerk's office under 
the certificate of probat before stated, until the 1st 
of September, 1807, when the county court, upon 
proof of the absence of the third subscribing wit- 
ness, and of his hand-writing, admitted the deed to 
record; all which is certified by the recording 
clerk, and found by the special verdict. 

Soon after the execution of the deed, and in the 
same month, (Februar}', 1798,) the contemplated 
marriage took place ; whereupon the trustees put 
Turner into possession of the land and slaves^ and 
he continued possessed of the same, with the know- 
ledge and approbation of the trustees, till his death, 
which happened some time in the month of Decem- 
ber, 1802, less than five years from the time of his 
marriage, and^ of his first coming into possession 
of the property. 

Turner and his wife resided in Alexandria frdm 
the time of their marriage till the autumn of 1801, 
when they removed into the county of Northum- 
berland, in the state of Virginia, taking the slaves 
with them by consent of the trustees; they con- 
tinued to reside there, upon the land in the deed 
mentioned, on which die slaves were kept, till his 
death, in December, 1802. Upon his death she re- 
mained in possession both of the land and slaves, 
claiming exclusive property in the same, and to 
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hold possession of the same with the privity aad 
approbation of the trustees, whose privity and 
Approbation are expressly found* In the snuaian 
of 1803, the defendant removed back to Alexaa^ 
dria, in the district of Columbia, and brought 
with her a part of the slaves, (of value sufficient 
to satisfy the plaintiff's debt,) and has ever since 
resided in Alexandria, and there used the slaves so 
brought with her* 

Three months after Turner'* death, and sevim 
months before the defendant removed from Nor- 
thumberland back to Alexandria, the county court 
of Northumberland, finding that no person would 
* apply for administration of the intestate's estate, 
committed the administration to the sheriff of the 
county, under a particular statute of Virginia. 
The sheriff returned an inventory of assets appri- 
zed at 4,631 dollars and 73 cents, which was dis- 
tributed in due proportions among the creditors, un- 
der the special direction of the court* But the plain- 
tiff put in no claim, and, not being on the list of ere-* 
ditors reported to the court, received no part of the 
sum so distributed. None of the slaves conveyed 
by the said deed were meddled with in the course of 
the sheriff's administration, nor included in the in* 
ventory and appraisement, although they were all 
then in the county, and some of them have continued 
in the county ever since Turner's death* It is 
found that Turner died insolvent, unless the said 
^slaves are charged with his debts. 

By the 4th section of the act of assembly of Vir* 
glnin, entitled " An act for regulating conveyances," 
itns enacted, " that all conveyances of lands," " and 
all deeds of settlement upon marriage wherein either 
lands, slaves, money or other personal thing shall 
be settled," ^^ and all deeds of trust and mortgages 
whatsoever," " shall b.e void as to all creditors and 
subseguent purchasersy unless they shall be acknow- 
ledged, or proved and recorded according to the 
directions of this act; but the same, as between the 
parties and their heirs^ shall nevertheless be valid 
and binding." 
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The deed in question never was proved or ac» 
knonrledged and recorded according to the direc- 
titMiB of the act; and the question was, whether it 
was void as to the creditors of the husband^ so as to 
charge the widow as his executrix in her own wrong. 

The opinion of the court below was, that the deed 
was good and effectual to prevent the property 
vesting in the husband by virtue of the marriage, 
and consequently was never liable for his debts. 
I'hat at the time of the marriage no legal estate in 
the slaves was vested in the wife, and therefore nor- 
thing was transferred to the husband by the mar- 
riage. 

£• y. Zee, for the plaintiff in error. 

By marriage all the personal estate of the wife 
becomes the absolute property of the husband. 
The operation of this principle can only be prevent- 
ed by pursuing strictly the mode pointed out by 
law. This deed wants those legal solemnities 
which the law requires to make it valid against cre- 
ditors. The plaintiff is a creditor; the deed is, 
therefore, not valid against him. The word cre^ 
ditor^ im the act of assembly, means not only the 
creditors of the grantor, but the creditors of every 
person whose debts could have been legally satis- 
fied out of the property, if such deed had not been 
made. If the word is to have the limited construc- 
tion contended for on the other side, and the deed 
be void only as to her creditors, and as to subse- 
quent purchasers from Aer, the statute becomes nu- 
gatory ; because after marriage she has no creditors^ 
and cannot sell and convey. Her creditors have 
become his creditors ; her debts have become his 
debts. If the deed be void as to her creditors, it 
must be void as to his creditors. If she can nei- 
ther sell nor have creditors, the act must apply to 
his creditors, or it will be idle and unavailing. 

If the husband had sold these slaves to persons 
ignorant of the deed, the sale would have been valid. 
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If he had been trasted upon the faith of this pro- 
perty, which he had in his possession, and which was 
supposed to have come by his wife, such creditors, 
who were ignorant of the deed, i^uld have a 
right to payment out of this property. If they 
could not, the possession of the slaves would have 
been a fraud upon such creditors. 

It is true, in the present case, the debt was con* 
tracted before the marriage, but that cannot alter 
the principle of law. If the deed be void as to 
4tni/ of his creditors, it is void as to all* 

The term creditors is general, and literally 
comprehends creditors of the husband, as well as 
creditors of the wife. Where the words of a sta- 
tute are plain, the court cannot indulge any latitude 
of construction, but must pursue the wordj. 3 
Callj 106. 2 Calty 183. Eppe9 v. Randolph. 

If the property was liable for the husband's debts, 
it was assets, and her appropriating it to her own 
use, makes her an executrix in her own wrong; 
{Toiler^ ir.) although she did it claiming them as 
her own, and under a void deed; 2 Fin. Air. 211. 
2 Term Rep. 588. Edwards v. Mercer. Cro. Jac. 270. 
Howes v. Loring. 2 Bac. Abr. 338. 5 Co* 34. a., 
even if there be a rightful administraton But the 
possession taken by the sheriff of Northumberland 
county was not an administration. 2 Term Rep. 97. 

If this deed be valid against creditors, no mar- 
riage settlement need be recorded.. It renders un- 
necessary all the precaution which the legislature 
so anxiously took to prevent this kind of fraud and 
imposition. 

C. Simmsj P. B. Key and Jones^ contra. 

The act for regulating conveyances, as it relates 
to creditors and their debtors, was intended to pro- 
tect the former against secret deeds and conyey- 
i^nces made by the latter ; it never was intended te 
5 
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injure the rights of third persons, xuho do not claim Pie&cs 
under the debtor^ „ ^* 

Turners 

Lord Mansfieldf in the case of Cadogan v* Keri' 
netty Cowp* 434« speaking of the statute of 13 Eliz* 
c. 5. which relates to frauds against creditors, says, 
that *^ such a construction is not to be given in sup- 
. port of creditors as will make third persons suf- 
ferers." 

If there is any difficulty in the construction of 
this act it arises from the generality of the expres* 
sion " creditors and subsequent purchasers.^^ 

The first section of the act declares, that no con-' 
veyance shall be good against any creditor or pur- 
chaser, for valuable consideration, not having no-* 
tice thereof, unless it be acknowledged or proved 
by three witnesses, &c. 

What purchaser is intended by this act ? Un- 
questionably a purchaser from the person who made 
die first deed. The effect or operation of the act, 
is to give validity to the second deed duly proved 
and recorded in preference to a prior deed, not duly 
proved and recorded ; and not to invalidate the first 
deed, in favour of a purchaser for a valuable consi- 
deration from a person other than the maker of the 
£rst deed. 

To illustrate the subject; suppose A. the rightful 
owner of property makes a conveyance of it to B. 
which is not recorded. C. who sets up a claim to 
the property, sells and conveys it to D. for a 
valuable consideration, and the deed is duly re- 
corded ; would the deed from A. to B. be con- 
sidered as void against D. who does not claim 
under A. i certainly not. Then the subsequent 
purchaser must claim under the person who made 
the first deed, or the first deed cannot be considered 
void as to him. So the general term " creditors j^^ 
used in the act must, for the like reasons, be under- 
stood to mean the creditors of the grantor or bar- 
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PiBACB gainor in the first deed, and none but such creditors 
Turner. ^^^ ^^^ aside the deed. 

« 

If A* by deed conveys property to B« and the 
deed is not recorded according to the act. C. the 
heir of A. contracts debts* The creditors of C* 
would have no lien or claim on the property con- 
veyed by A. to B., nor would it be liable in any 
manner to C.'s debts; yet, but for the deed, the 
land would have descended to C. The right which 
Creditors have to the property of their debtor is de- 
rivative. If he never had a right to the property^ 
they can have none. Charles Turner never had any 
right to this property, unless under the deed- 
Rebecca Kenner, before the marriage, was the 
8ole and absolute owner of it, and was fully compe- 
tent to dispose of it as she thought proper* 

She did dispose of it by a deed to trustees, vrhich 
she was competent to make, which was completely 
binding upon her, and which devested from her all 
legal title and claim to the property. At the time 
of the marriage she had no legal estate in her which 
could, by operation of law, be transferred to her 
husband by the marriage. As he was a party to 
the deed, and thereby assented to it, he was bound 
by it, and could never set it aside. Between all the 
parties to the deed it was as valid and binding as if 
it had been duly acknowledged and recorded. The 
creditors of Charles Turner can claim nothing 
which he could not claim. If the marriage did not 
transfer the property to A/w, thet/ cannot claim it at 
law. What never was his cannot be theirs* 

If the property never was his, so as to be assets^ 
the defendant can never be charged as executrix in 
her own wrong for taking possession of it. 

But even if this jn-operty should finally be ad- 
judged to be assets, yet we contend she is not liable 
as executrix de son tart. If she took possession of 
the slaves on a fair claim of property, believiflg her- 
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^If lawfully entitled to them, it camiet amount t6 
such a tortious act as will charge her as actcutrix de 
son tort. Bro* Abr* Administrator^ pL 36. Executor^ 
pi. 162. Fitz. Abr. Executor^ pL 65. Roll. Abr. 
Executor^ pL 417. 11 Fin. Abr. Executor^ C. a. and 
B. a.pl.S. 2 Leon. 226. Com. Dig. Administrator^ 
O.2. Freem. IS. pL 12. 2>t/er, 166. Stokes v. Por- 
ter^ 

The deed was good at law between the parties, 
and by the assent of her trustees she had a legal 
right td the possession; and wherever a person 
comes lawfully into the possession of the goods he 
can never be charged as executor de son tort. The 
rightful executor could never claim these slaves as 
assets, because the deed was good between the parties, 
and he would be estopped by (he sealing and delivery ' 
of the deed by Charles Turner, his testator. 

If the creditors of the husband have any remedy, it 
must be in equity ; where it is a well settled princi- 
ple that if the representatives of the husband are 
obliged to resort to equity to get possession of the 
wife's estate, they shall first make her an adequate 
settlement. She is considered as a fair creditor to that 
extent. 1 Fonbl. e. 2. $ 6. p, 87. note k. 10 Ves. 
jun. 360. Rider v. Kidder. 1 P. Wms. 382. Jacob- 
son V. Williams. And so far from setting aside such 
a deed as this, a court of equity will enforce a mere 
agreement for a settlement even in opposition to 
creditors. 

If this were a contest between the creditors of 
the wife, and the creditors of the husband, the con- 
test must be decided in favour of the former. 
" Though the husband by the marriage adopts the 
wife and her circumstances together, and is liable to 
her then debts, yet he is liable to them only during 
the coverture^ unless the creditor recover Judgment 
agcunst him in the life-time of the wife; nor can a 
court of equity make him liable in respect of the 
fortune which he may have had with her." 1 Fonb. 

91. c- 2. § 6. 1 P. Wms. 461. Earl of Thomgnd v. 
Vol. V. X ' 
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Earl of Suffolk. 3 P. Wms. 410. Heard v. Stam^ 
ford* Forrester J 173. Her debts do not by the 
marriage become absolutely his debts. Her credit- 
ors do not lose their right of action against faer^ 
but after his death may pursue their remedy against 
her and her separate estate; 

The terms debtor and creditor are correlative. 
The creditor meant by the statute must mean the 
creditor of that debtor whose deed is to be set aside. 

This deed was not void iab initio as to any creditor 
of either of the parties. For eight months it was valid 
as to all creditors; and fs still valid as to all the par* 
ties. 

Here is no fraud, .either legal or moral, as to the 
creditors of the husband. The consideration of 
marriage is a fair, a valuable, and a highly favoured 
consideration, and has always prevailed, both at law 
and in equity, even against creditors* 

The plaintiff's counsel, however, set up the mar- 
riage itself to defeat the de^ made in consideration 
of that marriage. 

The case of Edwards v. Mercer^ 2 Term Rep. 588. 
was a case of fraud. It was void ab initio; not by 
;reasoii of the omission to record it. 

Marshall, Ch. J. mentioned the case of Ander^ 
son V. Anderson^ 2 Cally 204. where it seems to have 
been decided that the word creditor^ in the act, in- 
cluded creditors of the husband as well as creditors 
of the wife. 

Jones. That was not the case of a conveyance, 
but of a contract before marriage' without the inter- 
vention of a trustee. •'This contract did not, and 
could not, prevent the legal operation of the mar- 
riage which transferred every thing to the husband. 
The wife was possessed of the legal estate at the 
time of the marriage* But in the present case the 
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(Seed was goodi ^^ no legal estate remained in Re* Pxkrox 
becca K^aner, at the time of her marriage. TuRNBa. 

Swann^ in reply* 

1'he words of the act are, that the deed shall be 
void as to " all creditors and subsequent purchasera^'^ 
imless, &c. The plaintiff being a creditor, it is void 
as to him. By the marriage the property, as to the 
plaintiff's claim, vested in Charles Turner, in the 
same manner as if Rebecca Kenner had transferred 
it to him by deed duly acknowledged and recorded^ 
He received possession of them, and from that pos- 
session acquired credit with the plaintiff and others* 
If this property should not be rendered liable to his 
debts, tne object of the law will be frustrated. 

To restrict the term creditors to the creditors of 
^^ grantor is neither consistent with the letter nor 
the spirit of the law. 

If this construction be correct, the creditors of a 
subsequent purchaser aj^e not entitlea to the benefit 
of this act. If the property should pass through the 
hands of six purchasers, would not the creditors of 
the last purchaser be entitled to seize it I And 
shall the vendor set up a secret deed, and claim it, 
because the creditor is not his creditor ? How would 
this differ from the case of a creditor of the first 
purchaser? Tiie claim of such a creditor would be 
good against the secret deed of the vendor. 

The marriage being a purchase; the creditor 
stands upon the same ground. 

The creditors of the vendor and purchaser have a 
^ight to consider the deed as null. 

If the vendor retains possession of the property, 
and appears to be the owner, the creditor may seize 
it notwithstanding a secret unrecorded deed. 

So if a purchaser has obtained a deed for it, and 
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Pierce j, ^hc apparent owner of it, the creditor of the ptar* 
Turner, chaser may seize it notwithstanding a secret unre-* 
corded deed* 

Unless the act of assembly has this operation, it 
has none, and no marriage settlement! will be record- 
ed in future. 

The derivative tide may be better than the origi- 
nal; as in the case of a purchaser without notice 
from a purchaser with notice. 

Charles Turner had notice, but if he had sold 
to a purchaser who had not notice, this purchaser 
must have held the property against this unrecorded 
deed. Sugden^s Law of Vendors^ 448. 2 Vern. 384. 
Amb. 313. 2Atk.24i%. 

 • 

The deed was void ab initio as to creditors, as 
soon as the time for recording h&d elapsed. 

March 13. - 

Washington, J. delivered the opinion of the 
court as follows, viz. 

This is an action brought by a creditor of Charles 
Turner, against Rebecca Turner, who is charged as 
his executrix; and the questions submitted to the 
consideration of the court are, 1st. Whether the 
slaves, mentioned in the deed of the 14th of Febru- 
ar}', 1798, are to be taken as assets belonging to the 
estate of Charles Turner; and if so, then, 2d. Whe- 
ther Mrs. Turner can, under the circumstances of 
this case, be properly charged as an executrix of. her 
own wrong ? If the first question be determined in 
favour of die defendant in error, it will become un- 
necessary to consider the second ; as it does not ap* 
pear that Mrs. Turner intermeddled in any manner 
with the estate of her deceased husband/unkss these 
slaves did, in point of law, constitute a part of that 
estate. 
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Tlie first question depends upon the construction 
vhich the court may give to the 4th section of the 
statute' of Virginia, passed on the 13th of December, 
1792y entitled " An act for regulating' conveyances," 
which declares that all conveyances of land, mar- 
riage settlements of lands, slaves, or other personal 
property, deeds of trust and mortgages thereafter 
made should be void as to all creditors and subsequent 
purchasers^ unless the same were acknowledged or 
proved, and recorded within the time prescribed by 
the statute ; but thai the same as between the par- 
ties and their heirs should nevertheless be valid and 
binding. 

The deed from Rebecca Kenner^ the defendant 
in error, previous to her intermarriage with Charled 
Turner, by which the slaves in question were set- 
tled on the said Charles Turner and herself, during * 
their lives, and the life of the longest liver of them, 
with remainder to the heirs of the said Rebecca, not 
having been proved and recorded within the time 
prescribed by law, it is contended by the plaintifF 
in error that the samie became void as to the creditors 
of Charles Turner, whose rights remained unim- 
paired by that deed, in the same manner as if it had 
never been made ; in which case, it is not denied 
that an absolute estate would have vested in the hus- 
band, on his marriage* 

This argument proceeds upon the ground, that by 
the words ^^ all creditors and subsequent purcha-* 
aers,'^ is meant as well the creditors of the grantee 
and subsequent purchasers from him, as those who 
might derive title under the grantor* Although the 
words are certainly broad enough to comprehend the 
whole, it is believed by a majority of the court that 
the construction should be such as to limit the ap- 
plication of them to jthe creditors of, and subsequent 
purchasers from, the grantor. In no case ,but one, 
where ^ title can be set up for the grantee paramount 
the deed, can it ever be the interest of a creditor of the 
grantee to insist upon such a construction as is con- 
tended for in this; for as he must derive his tiitle 
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under the deed, if it be void as to him, it is impos' 
sible for him to found a claim upon it in right of tho 
grantee, whose only title is under the deed* It 
would be strange that a deed should be binding upon 
the grantee and his heirs, and yet void as to persons 
claiming under him, for a valuable consideration ; 
and yet such would be the consequence, if the words 
^^ all creditors and subsequent purchasers" should 
be understood to apply to persons claiming under 
the grantee as well, as those claiming under the gran^ 
tor. Indeed it would seem repugnant and absurd 
to apply the same expressions to persons, who, if 
they claim at all, must claim under the deed, and 
also to those who claim against the deed; in the- 
latter case, the invalidity of the deed is consistent 
with the claim, in the former it is destructive of it. 

It may be said, however, that these observations 
are inapplicable to this particular case, because the 
creditors of the husband do not claim under but 
against the deed ; and, in this respect, stand upon 
the same ground as the creditors of the grantor* But 
if in every other case which can be stated, the in- 
validity of the deed is applicable to the creditors of 
the grantor, or those claiming under hini,. and to none 
other, by what rule of construction can the same 
words have a more extended meaning, so as to be 
applied to persons who claim in right of a party to 
the same deed other than the grantor. If the deed 
in question had granted to Charles Turner an estate 
in fee as to the land, and for life in respect to the 
slaves, would it have been void as to simple contract 
creditors, . who could go only against the personal 
e«tate,*and good as to specialty creditors, who might 
subject the real assets i and yet, if the deed be void 
at all, as to the creditors of the husband^ it must be 
ao throughout; in whicn case it might well be 
doubted whether the land could be made liable to 
the payment of the husband's debts; or, to present 
the question in a les^ doubtful shape, would the deed 
be considered void as to a purchaser, from the bus* 
band, of the slaves^ and good as to a purchaser of the 
land ? Let the true interpretation of the words " all 
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creditors and subsequent purchasers'* be once as.cer- 
tained, and every difficulty in the case is at an end. 
If they are construed to mean the creditors of the 
grantor, or subsequent purchaisers from him, then, 
the deed being good between- all the parties to it^ no 
estate vested in Charles Turner, but such as the 
deed itself passed to him. The title of his creditors 
being clearly derivative, if he had no title under 
the deed, (and being himself bound by it, he could 
have none which was inconsistent with it,) then his 
creditors could have none. But if he had « title in- 
compatible with that granted by the deed, then he 
was not bound by the deed; contrary to the statute 
which declares that he was bpund. If his creditors 
have any such title, it cannot be derived from him, 
when, in point of law, he had none in himself; and, 
independent of his title, it is impossible to show any 
in them. If a subsequent purchaser, with notice of 
J3L prior unrecorded deed, could not prevail against 
the title of the first purchaser, and mostuiiquestion* 
ably he could not, how much stronger is the case 
when such subsequent purchaser is even a party to> 
the first deed, and claims an interest under it? To 
say in this case, that, upon the marriage of Charles 
Turner, or at any time afterwards, the law cast up- 
on him ah estate in the property conveyed jby this 
deed, of which he had notice, and to which he was 
a ^arty, inconsistent with the estate conveyed to him 
by that deed, (and this must be said, if his creditors 
can claim such estate in his right,) is, in the opinion 
of a majority of the court, repugnant to the plain 
meaning and spirit of the law under consideration* 

That creditors of the husband, or purchasers from 
him, may be injured by the construction which this 
xourt feels itself compelled to give to this law, need 
not be denied ; but it is not for this tribunal to af- 
ford them relief. It might, perhaps, be well if the 
law> were so amended as to render deeds made in 
contemplation of marriage void in express terms, as 
io the creditors of the husband^ or purchasers . from 
him, in case the same should not be recorded within 
the time prescribed by law. 
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Fjerp* xhe court has felt same difficulty id consequence 
Turner, of a decision of £he court of appeals in the case of 
Anderson v. Anderson; but it is believed ,tbat the 
judgment in that case was perfectly correct, let the 
particular point which occurs in this cause be settled 
one way or the othen In that case, the contract 
was not only executory and rendered void, at law^ 
by the subsequent intermarriage of the parties to 
the contract, but it was, at the time wlien the 
slaves were taken in execution, perfectly contingent 
whether the wife could ever claim any interest in 
them, in opposition to persons deriving title under 
the husband. For if the husband should have sur- 
vived the wife, or if they should have had issue, the 
absolute legal estate of the husband, gained by the 
intermarriage, would have remained unaffected by 
the deed. There was, therefore, no reason why the 
creditors of the husband should be prevented from 
receiving satisfaction of their debts out of his legal 
estate in the slaves, because it was subject to an 
equitable contingent interest in the, wife, which 
might never become effectual. A court of equity 
might well say to her, as you have no remedy, at 
law, for a breach of the contract by the husband^ in 
consequence of not having interposed trustees to 
protect your rights, and have omitted to record the 
.deed by which creditors and subsequent purchasers 
miglit be defrauded, we will not now decree you a 
^specific performance against creditors who hiave la^r 
and equity on their side* 

Decree affirmed* 

JoHNSOK, J. I am unfortunate enough to dissent 
from my brethren in this case* I think the credit- 
ors of Turner entitled to recover, and entitled to 
recover in this form of action. 

I will not contest the general principle, that, the 
creditors, to whose benefit this act must be under-^ 
stood to operate, are the creditors of that party only 
from \f horn tlie estate moves* But this case pre- 
sents an exceptiQn to the .general rule; and the rea- 
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st^miig, from which the general conclitiion results^ Pissct 
will be found inapplicable to the case of husband TuiTnbr. 
and wife, with regard to the personal estate of the' 
latter. 

The words of the act are admitted to be suffi«> 
ciendy comprehensive to include the creditors of 
beth : the general rule is, that the letter must pre* 
vail ; and it is only when an adherence to the letter 
will involve a court in absurdity, or inextricable dif- 
ficulty, that the spirit is resorted to as a restriction 
upon the literal meaning. But the construction 
which I give to this act removes repugnance and ab* 
surdity, and produces a concordance between the 
letter and the spirit, which appears to my mind con- 
clusive upon its correctness* 

What was the object of the legislature ? It was 
to protect the community from that false credit 
which men acquire in society, from the possession 
of or supposed interest in property ; to place with- 
in their reach the means of avoiding those frauds 
which may be practised upon them, by the possessor 
of property, when an estate or interest in it existsj 
in fact, in some other person. 

The argument in favour of the defendant is, that 
the creditors of the grantee can derive no benefit 
from a deed which the act declares void, and which,^ 
consequently, could vest no interest in their debtor. 
Through him^ they must claim, and no other estate 
but that which existed in him, ought to be subjected 
to their debts. 

I will not pass an opinion upon the correctness of 
an argument which, in the case where possession 
foUoWs the alienation, may make the act productive 
of the very fraud which it was intended to obviate. 
My opinion is founded upon a ground which is un- 
affected by the conclusion upon this point, or rather 
in perfect coincidence with that conclusion. I de- 
duce my conclusion from the consideration that the 
claim of Turner's creditors is not derived through 

Vol. V. Y 
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the deed, but is^, in fact, in direct hostiKty ~wilb its 
operation. The effect of the marriage, in transfer- 
ring the property to the husband, is the foundation 
of their claim ; and the deed executed on the in- 
termarriage of the defendant with Charles Turner, 
constitutes the subject of the defence against their 
claim. The creditors, in order to maintain their 
action, prove, first, the property in the wife before 
marriage, then her intermarriage with their debtor. 
These facts, in operation of law, upoYi her personal 
property, sustain their*right of recovery. But, in 
opposition to thoir claim, the wife endeavours to 
avail herself of this deed; and this question is brought 
up on an exception taken by the creditors to its 
legal validity. The ground of their dbjection is, 
that it wants that evidence of authenticity, which 
the law requires, to make it, as to them, a valid in- 
strument. No doubt is entertained with regard to 
the invalidity of this instrument, as to the descrip- 
tion of creditors; but it is contended, on behalf of 
the defendant, that no other creditors can avail 
themselves of that objection, except the creditors 
of the wife before marriage. There appears to me 
to be no reason for the distinction in the case of 
husband and wife. Her creditors before marriage 
become his during coverture ; she can contract no 
debts to which she can be madcx personally liable; 
her personal property becomes his by the act of 
intermarriage, and he acquires all the credit, ia 
society, resulting from the acquisition and posses- - 
sion of that property. It is not upon a deed, which 
this act declares void, that the creditors found their 
claim, but upon an act in paisy the operation of which 
is an immediate transfer of property, unless that ef- 
fect be prevented by the legal execution of some in- 
strument of writing. If such an instrument, execu- 
ted before, marriagt, be not recorded within eight* 
months, it loses all legal validity as to creditors, and 
it is the same as if no such, instrument had ever 
been executed. 1 he recording, as to them, is as ne- 
cessar} as the sealing and delivery is between the 
parties* , 
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T!hit con$istency ^ of this opinion with the argu- 
ment that the creditors of the g^aatee.can derive no 
interest under a deed which, as to them, is declared 
void, will appear from distinctly reflecting on the 
necessary consequence of such an admission in this 
case. Declare the deed void, and what is the con- 
sequence ? It no. longer aifects the property of the 
wife, so as to produce a state of things different 
from that which would exist if it had never been 
created ; and the operation of the deed was not to 
vest an interest or estate in Charles Turner, but to 
prevent any estate from vesting in him by the ordi- 
nsury effect of marriage. Remove the preventing 
cause, and the property becomes, unquestionably, 
subject to the husband's debts. 

Two objections to this opinion have been urged, 
on which it may be proper to make some remarks. 
The first that I shall notice is, how the same deed 
can be valid as between the parties, so as really to 
prevent any transfer of property to the husband, 
and yet, through him, creditors may derive such an 
interest as to subject it to the payment of his debts. 
If this argument proves any thing, it proves too 
much. A moment's reflection will show, that it 
is as applicable to the case of the grantor as of the 
grantee ; for, after the execution of the deed, the 
grantor has, in fact, and in the acknowledgment of 
the act, no more interest in the property than the 
grantee had before its execution, or upon its be- 
coming void for want of recording. But every ap- 
parent absurdity may be reconciled thus. Legal 
claims must be supported hy legal proof. The ab- 
jstract rights of parties become immaterial, if not 
susceptible of substantiation by evidence. In a 
question, then, between the direct representatives of 
the husband and wife, the deed is a valid instru- 
ment, and may be received as duly authenticated 
written evidence, to support a right derived under 
it. But, between the one party and the creditor of 
the other, the law declares it wholly inefficacious, 
for want of a ceremony which is made essential to 
its authenticity. 1 he most ordinary deed cannot be 
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received in evidence -until proved according to dio 
rules of evidence ; and the operation of indivfdaal 
acts, in producing transfers of property, must ever 
be subject to such modifications as may be made by 
positive law« 

The other difficulty arises from the consideration 
how this deed can be valid against all persona 
(which it confessedly is) during eight ni^onths, and 
then cease to operate as to creditors. To this it may be 
answered, that this objection, as well as the preceding, 
is equally applicable to the case of the creditor both 
of alienor and alienee; and, if valid at all, might de* 
feat the operation of this act altogether, ^t, as a 
provision of positive law, su^h considerations are 
not to defeat it. Possibly some inconvenience may 
result from holding property in this suspended situa* 
tion ; but the <}uration of the inconvenience is not 
long, nor the contingency far remote. Nor is an 
analogous state qf things unknown to the common or 
civil lawyer; executory devises, contingent remain- 
ders, and shifting uses, produce a similar uncertainty 
and suspension of right. Diiring the eight months 
which are given for recording a deed, the interests 
of parties must have vested oidy sub modOj or subject 
to the contingency of recording it within the legal 
time : and no doubt a court of equity would inter-* 
pose its authority, during that period, to adjust the 
rights of parties. Nor will this objection at all 
affect the opinion which I entertain respecting the 
rights of the plaintiff; for, although the deed cer- 
tainly did hold the personal property of the wife in 
a suspended state, during the eight months, so that 
the creditors could not, in that time, have taken it 
under execution, yet, after the expiration of that 
period, the deed lost its protecting effect, and that 
property then became subject to their debts. 

These views of the subject appeared to me to 
solve every difficulty, and lead to a conclusion upon 
the second point made in the argument ; viz. whe- 
ther the defendant may be charged as executrix de 
son tort. The case of Harding' &f Mereer comes 
5 
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fully up to the present, aind it will be found of ne«> Pibkcc 
cessity, in order to give effect to this act, that this Turner. 
remedy should be countenanced. The hardships of 
it would, no doubt, be remedied by a court of equity, 
in cases free from collusion or moral fraud, so as to 
prevent the defendant from being charged to an 
amount greater than the value of the jgoods which 
actually came to her hands. But the necessity of 
sanctioning this mode of pursuing property, circum- 
stanced as in this case, will appear from the impos- 
sibility of a creditor's getting at it in any other man- 
ner, at law. • Should the creditor himself adminis- 
ter, he can never recover it, because, as the legal 
representative of the husband, the deed would be 
valid against him without being recorded. Should 
any other person administer, he could never be 
charged with the value of assets, which for the same 
reason, could never come to his hands. So that both 
precedent and principle concur in supporting the 
correctness of pehnitting him to resort to the pre^ 
sent remedy. 



KEMPE'S LESSEE v, KENNEDY ET AL. 



ERROR to the circuit court of the district of The inferior 
New-Jersey, in an action of ejectment brought by mon'prearfor 
John Den, lessee of Grace Kempe^ a British sub- the countj of 
ject, against R. Kennedy and M. Cowell, citizens JJ""^®?'^"' '^ 
of the state of New-Jersey, for land in that state. New-Jeney, in 

May, 1779, 

Upon the trial of the cause upon the general jtjrfsdicu^n^'ill 
issue, a bill of exceptions was taken by the plaintiff, »» oa9«« of in, 
which presents the following case : ^^^^ /"^ 

iU judgment, 

Grace Coxe, the lessor of the plaintiff, being ^'^^^^^^at'S^ 
seised in fee of the land in question, before the yeaj roid, ' inas- 
17T2 intermarried with John Tabor Kempe, who ™«^ ^^ ^^^ 
died in August, 1792. They resided in New- York rfsdiction ^of 
before and during the war with Great Britain, and the cause. 
Trtut to Great Britain when New- York was eva- 
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KsMrv's cuated by the British army. Grace Kempe, since 
Lbmee ^j^^ death of her husband, has continued to reside, 

KsNKBDT. and now resides, in Great Britain, where he died ; 
iiaving been in possession of the land in right of 
his wife, on the first of March, 1776^ and until the 
same was seized by the authority of the state of 
New-Jersey. 

The defendants relied upon several acts of the 
legislature of New-Jersey; an inquisition taken un- 
der the authority of those acts; a judgment of 
the inferior court of common pleas for the county 
of Hunterdon, in May, 1 779, upon that, inquisition, 
confiscating the ^tate; a judgment of the inferior 
court of common pleas for the . county of Sussex ; 
an execution upon that judgment ; and a deed from 
Joseph Gaston, an agent for the state of New- Jer- 
sey, to the defendant Kennedy, whose tenant the 
other defendant was; and proved, that he had 
always been in possession under that deed from the 
day of its date, to the day of trial. 

Upon this case the plaintiiF prayed the court to in* 
struct the jury that they ought to find a verdict for 
him ; which the court refused, and directed the jury 
that they ought to find a verdict for the- defendants; 
to which refusal and direction the plaintiff except- 
ed, and brought his writ of error. 

JR. Stocktoriy for plaintiff in error. 

This case turns on the validity of the i^rfeiture 
and confiscation under the acts of the state of New- 
Jersey. 

The great objection is, that Mrs. Kempe was not 
an object of those laws. 

The whole question depends upon the act of the 
itth of December, 1778, entitled ** An act for for- 
feiting to, and vesting in, the state of New-Jersey, 
the real estates of certain fugitives and offenders,' 
and for directing the mode of determining and satis- 
fying the lawful debts and demands which may 
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be diie ^rom^ or made against, such fugitives and Kbmpe's 
oiFenders, and for other purposes therein mention- Lbmek 
ed ;" by the 3d section of which it is enacted, " that Kennsdt' 
each and every person, not an inhabitant of 
this state, but of some of the other United States, 
and seised or possessed of, interested in, or en- 
titled unto, any estate, real or personal, within this 
state, who hath, since the 19th day of April, 1775, 
aided or assisted, or doth now, or hereafter may, aid 
or assist the enemies of this state, or of the United 
States, by joining their armies \^hin this state, or 
elsewhere, or who already hath, or hereafter shall 
have, voluntarily gone to, taken refuge or continued 
-with, or endeavoured to continue with, the enemy 
aforesaid, and aid them by counsel, or otherwise, 
shall be, and is hereby declared to be, guilty of 
high treason against this state; and on conviction 
thereof by inquisition tbund, and final judgment 
entered thereon in favour of the ^ate, in manner 
herein after declared, such conviction shall amount 
to a full and absolute forfeiture of such offender's 
estate, both real and personal whatsoever, within 
this state, to and for the use of the same. Pro- 
vided always, that such conviction shall not in any 
instance extend to affect the person of aiiy such 
offender, but shall operate agsiinst his or her estate 
only." 

Mrs., Kempe does not come within any of the 
descriptions of offenders in this section. 

The inquisition charges, that Kempe and wife 
are offenders against the act of 1 Ith of December, 
1778, in this, ^^that the said John Tabor Kempe 
and Grace his wife, did go to the enemy, and took 
refuge with them some time in April, 1776, and 
still remain with them^^ ** against the^form of their 
allegiance to this state." 

The truth of the fact is, that they did not go to 
the enemy, but remained at their own homes, and 
the enemy came to them. 
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But take the fact as charged ; 9he and her hiuband^^ 
u €• Mhe in company wtth her husband; and legally ^ 
by the command and control of her htisband^ m 
April, irr6, went to the British and remained with. 
them. 

This is a joint charge for a joint act of the hus-* 
band and wife; and is in the technical language 
always used when the wife is charged with concur- 
ring in the ^ct of the husband*. 

Here then is 9. feme covert charged under this sec- 
doA for accompanying her baron in Apr^l^ 177 S^ 
before any government was established, before any 
law defining treason, and even. before New- Jersey- 
had formed her constitution, and before any prohi- 
bition of the act done by her. She simply remained 
with her husband^ without affording any aid to the 
enemy. 

Such a person is not within the purview of this 
section, and therefore, though the forfeiture per- 
haps operated on the interest of the husband^ it did 
not reach the estate of the wife. 

We contend, 

1. That this section does not extend to feme^ 
covert acting with, and therefore by presumption ot 
law under control of, their husbands. 

And, 2. That if it did extend to any Jeme 
covertj yet it did not extend to one who only went 
and remained i she must have aided and assisted. 

!• No feme covert is within the act. It is con- 
fined to those who voluntarily go and remain. It 
supposes a Jree wi//, a volition^ an election to ga 
or stay : but a feme covert in the presence of her 
baron, has no will; and on the subject of resi- 
dence, she can have no will different from his. 
She is bound by law to live with him if he requires 
it. This would be the case at all times, even after 
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ike passing of these laws ; for si(s freedom ot will KsmpbS 
is of the essence of all crimes, a woman cannot com- Lessb* 

mit a crime of this sort, not even this species of Kbnnesy. 
treason, by obeyiiig her husband. 

But when this fact was done there was neither 
Ig^ovemment nor law to offend against. The only 
law which existed placed her under the dominion 
of her husband. He had the right to command, 
SLtd the power tp compel her to go and remain wiA 
him, and she had neither right to refuse, nor power 
to resist. 

But if these laws had then existed, she could 
ikot be charged for any breach of them in company 
with her husband. 1 Hawk. 3. § 9. 1 Hdle^ 4r. 
Receiving her husband, knowing him to be a traitor, 
is not treason. 

The facts of her coverture, and going and remain* 
ing with her husband, appear upon the face of the 
inquisition itself, and clearly show that she could 
tiot have been an offender against the\act, and there- 
fore that her estate was not forfeited^ 

Nor can the legislature be presumed to have, 
intended to include persons in her situatidn; for 
tRat would have' been cruel. They did not mean to 
legislate against the most important duties of social 
and domestic life, to cut asunder the bands of 
matrimonial union, to compel a wife to abandon her 
kusband or forfeit her estate. 

Mrs. Kempe, not having the capacity voluntarily. 
to commit the offence, was not an object of the law, 
and, consequently, the justice who took the inquisi- 
tion had not jurisdiction as it regarded her. The 
inquisition itself does not charge the act to be done 
by her vol^ntarily; and this being essential to the 
offence, ought to have been direct /y charged. No 
implication is sufficient. 2 Hawk* 354. $ 110. 
Penal laws are to be construed strrctly, especially as 
to the description of the offenders and general words 

Vol, V. Z 
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*'  * . . • . .. -^ . .. . 

Kbmpe's ought to be so restrained as not to include innocent 
"** persons if they can be otherwise satisfied* 

Kbnitbst. 

The person who is the proper object of the act 

' must be an inhabitant of some state, other than New- 
Jcpsey. A feme covert CBXiUOt properly be called an 
inhabitant of a state. The husband is the, inhabitant 

, By the constitution of New- Jersey, all inhabitants 
are entitled to vote; but it has never bepn supposed 
that Si feme ceveri was a legal yoten Single women 
have been allowed to vote, because the law supposes 
them to have wills of their own. 

The word " her" in the last clause, of the section 
' may be satisfied by restricting its sense to single 
women. 

If this act be not limited to those acting suijurisj 
it may as well comprehend infants at the breast as 

femes covert. 

i ' 

In the case of Martin v. The Commonwealth of 
Massachusetts^ 1. Williams^ s Mass. Rep. 390* it was 
decided that 2^ feme covert did not forfeit her lands 
by joining the entmy with her husband; and the 
reasoning of the judges in that case applies with 
equal force to this. 

2. If the provisions of this. act extend to znyfene 
co^ert^ yet they do no^ extend to one. in the .situation 
of Mrs. Kempej for by the very words. of the act, 
she must not only have " voluntarily gone to, taken 
; refuge, or continued with, or endeavoured to con- 
tinue with, the enemy," hut she must also have 
** aided them by counsel or otherwise.'* 

The inquisition does not find that she ^ided.them 
in any manner. The species of treason intended to be 
described was that, of adhering to the enemies of 
the country,givtng them, aid and comfort, as defined 
hy the statute of Kdw. III. 

It is clear then that Mrs. Kempe was not an offender 
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against that law, and consequently her estate not Kempb's 
forfeitable under it. L»sse«. 

V. 

Kennedy. 

But an important point still remains to be deeided, 
viz. what is to be the consequence of this improper 
construction ?' are the proceedings merely erroneous^ 
or are they void? are they good until reversed, or 
a nullity ab initio? If merely erroneous and good 
until reversed, the judgment of the circuit court- 
ihust' be affirmed. But if the proceedings are void' 
ad initio^ there has been no judgment, aad, conse*> 
quently, no forfeiture. 

This point must be determined by the known 
principles of the common law. These were ingraft- 
ed into the constitution of New-Jersey, and have 
never been impaired by the legislature, so far as 
they apply to the ordinary administration of juaticer 

The tribunal erected to execute these laws was 
an inferior tribunal, proceeding, by force of particular 
statutes; out of the course of the common law; it was 
a jurisdiction limited by the statutes, both as to the 
nature of the offence, and the description of persons 
over whom it should have cognisance. £very thing 
ought to have beeh stated in the proceedings which 
was necessary to give the court jurisdiction, and to 
justify the judgment of forfeiture. If the jurisdic* 
tion does not appear upon the face of the proceed- 
ings, the presumption of law is, that the court had 
not jurisdiction^ and so the cause coram nonjudice. 
In which case no valid judgment could be rendered^ 

'I^he proceedings were instituted before a justice 
of peace upon the information of certain commis<i 
sfoners. The justice issued his warrant to a con- 
stable to summon a jury, who take the inquest and 
retum.it to the justice, who returns it to the inferior 
court of Common pleas, all of whom are to proceed 
according to certain formi prescribed by the statutes 
The inferior court of common pleas has no criminal 
jurisdiction but what is given by these very statutes 
relative to treason. And if the proceedings in this 
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Kempe's case do not show it to be a case within those 8ta« 
LE89EB tutes, the presumption of law is that the case was 
KskyEDY. not within the cognisance of the court* 

But the law itself is founded in manifest injustice. 
It is clearly ex post facto. It makes that act a 
crime ^hich was innocent when committed ; not 
only innocent' when committed, but at that time 
there was neither constitution nor government to 
sin against* , 

There is no presumption in favour of the juris- 
diction of a court of limited jurisdiction* 2 Wiis. 
382, 383, 6 Mod. 224. 9 Mod. 95. 

This is i case of conviction under a penal statute i 
and there is, in pdint of principle, no difference be<r 
tween this and a conviction before a single magis- 
trate. The cases on this subjett fully apply. 4 
Burr. 2279. Rex v. Corden. 1 Burr. 148. 153. 
Rex V. yarvis. 6 Term Rep. 583. 4 Burr. 2244-. 
Cotvp. 26. 29. 2 mis. 382. 2 Inst. 231. 12 MoiL 
355. 1 Lev^ 160. 

The 11th section of the act of December 11, 
1778, will be relied on as barring the plaintiflrs 
claim to the land, and compelling her to resort to the 
. treasury for indemnification* 

But that section both in words and spirit is ap%> 
plicable only to proceedings, and judgments having 
legal entity and existence, not to proceedings void 
for want of jurisdiction* It speaks of proceedings 
by virtue of which any such safe shall be tnade. The 
salei-eferred to is a sale in pursuance of, and war- 
ranted by, the acts* 

The words ** shall hereafter be reversed or made 
viidy^^ refer to some measure afterwards to be re- 
sorted to, to accomplish the reversal of existing^ 
judgments or proceedings, for error, or irregularity. 
The term " erroneous" being the appropriate word 
tP describe errors apparent on the record^ an4 
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^^ voidj^ to describe irregularities* The case of Kimpe*^ 
Parsons v. Loydy 3 Wiis. 344. shows that irregular Lesje* 
proceedings are called void proceedings. The legis- KsKNEDn 
lature meant to encourage sales by protecting the 
purchaser In all cases where the offender was a pro- 
per object of the laws. It was foreseen that writs 
of error or certiorari might be brought to reverse 
those judgments; and that applications might be 
made to the courts of common pleas to vacate the 
proceedings for irregularities committed by the jus- 
tice, or constable, or jury, or the court itself. It 
interposed this section, but it never meant to give 
sanctioQ to a proceeding entirely coram nonjudice* 

JLervisy contra. 

The bill of exceptions prays the opinion of the 
court upon the whole case* Upon such a prayer: 
the facts ought to be as fully stated as in a special 
verdicts It presents no question of law. It does 
not appear that Grace Kempe ever was seised in 
fee. But if she was, the- estate was devested out 
of her, and vested in the state of New- Jersey. 

« 

The proceedings were all perfectly regular, and 
correspondent with the law. 

But even if they were not, the 11th section of 
the law prevents such error from affecting the title 
of a bonajide purchaser. It declares ^^ That if any 
process or proceedings^ by virtue of which any such 
sale may be made as aforesaid, shall hereafter be 
reversed, or made void^ for error, or any other cause 
whatsoever^ such reversal shall not affect, or injure, 
or be in force, or in any wise operate against any 
honafide purchaser under this act, but against the 
state only ; and in every such case the plaintiff in 
error, or person injured by the sale of any estate, 
shall apply to the legislature to be indemnified out 
of the public treasury, to the amount of the purchase- 
money received for such estate." 

The title under the sale is good even if the per* 



laa SUPREME COURT u. s* 

KsMPs's ; sQKi whosclands were so condemned and sold: were 

". ** dead at the time of the judgment* Even an inno- 

K^NNEDY. cent.third person, whose landb may have been cbn- 

~ ~ demned. and sold, can never disturb the title of the 

purchaser; his only remedy 19 against the state by 

petition to the legislature. 

If the judgment be erroneous, still it is. valid 
uritiMt is reversed; and if reversed, the only reme- 
dy is against, the state. 

It i^ objected, that the law is ex postfactOy and 
contrary to natural justice^ Admit it to be so, yet 
there was nothing to prevent New- Jersey from pass- 
ing such a law. She was sovereign and inde- 
pendent, and had the power to make what laws she 
plf^ased. The];e was nothing in her constitution to 
prevent it. 

, ^ A wife may commit treason in company with 
her husband. The only exception in cases of treason 
is, that the wif? is not guilty of treason in receiving 
her husband knowing him to be a traitor. 

It is objected that a wife living with her husband 
cannot be an inhabitant ; but there is nothing, incon- 
sistent in the idea. The husband and wife are 
both inhabitan^^; and it is evident that the legis- 
lature meant to include them, because they speak 
of " his or her estate.*' And the word " her^ 
comprehends y^m^« covert as well ^s femes sole^ 

The inquisition does not state it to be a joint 
offence. If she would avail herself of the objec- 
tions, she ought to have appeared and traversed the 
inquisition. 

Martin's case, in Massachusetts, was a mere 
question of escheat. It was a civil case, atid it 
was clear that no woman was comprehended with- 
in the terms of the law. The question altogether 
, depended upon the words and intention of the sta- 
t\ite of Massacl^usetts, and not at all uf on the 

5 
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^question whether a woman eould comt&iit treason *««*«'» 
in company with her husband* 



The court of common pleas of New- Jersey is 
not limited as to subject matter in common pleas. 
It is ^ court ofr record, and a writ of error lies to 
its judgment. The cases respecting liinited juris- 
. dictions do hot apply. ^ It is true, that it has hot a 
general criminal jurisdiction i but in these cases of 
confiscation it had an unlimited and exclusive juris- 
'Miction* The legislature of New- Jersey had a 
right to alter the law which required that the juris- 
diction should appear upon the face of the inquisi- 
tion. 

If the inquisition be upoii a matter within their 
jurisdiction, it is unimportant whether the defence 
be defectively set forth. 

The defect in setting forth the offence does not 
affect the jurisdiction of the court. 

If the word ** voluntarily^* ought to have been 
inserted in the inquisition, it is only error of judg- 
ment in the court, but it does not deprive the court 
of its jurisdiction. 

Stocitcinj in reply. 

There is no well founded objection to the bill 
of exceptions; the form of which is warranted, as 
well by the books as by the practice of New- Jersey. 
It contains the evidence on both sides, and the 
point of the charge of the court to the jury, which 
in such a case, is all that is necessary to bring the 
whole case fairly before this court. 

The neglect of Mrs. Kempe to traverse the in- 
quisition cannot injure her, if the court had no 
jurisdiction. A person not an object of that law 
was under no obligsltion to take notice of the pro- 
ceeding. 



V. 
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KsMPB't The estates of third persons, whose lands by 

^■""* mistake were Isold, were not forfeited, nor their 

KsNNKDY. rights affected. All the sections of the act, whidh 

create forfeitures, relate only to the estate of the 

offender. 

The lith section of the^ act applies only to cades 
in which the court having jurisdiction, has proceed- 
ed wrongfully, whereby their proceedings might 
fiie reversed for error, or declared void for irregu- 
larity; not to cases where the court, under colour of 
the law, proceeded against persons not within it. 

February 20. 

Marshall, Ch. J. delivered the opinion of the 
court as follows : 

In this case two points are made by the plaintiff 
in error. 

1. That the judgment rendered by the court Of 
common pleas, which is supposed to bar the plain- 
tiff's title, is clearly erroneous. 

2. That it is an absolute nullity, and is to be en- 
tirely disregarded in this suit. 

However clear the opinion of the court may be, 
on the first point, in favour of the plaintiff, it will 
avail her nothing unless she succeeds upon the se- 
cond. Without repeating, therefore, those argu- 
ments which have been so well urged at the bar, to 
show that the inquisition in this case did not war- 
rant the judgment which was rendered on it, the 
court will proceed to inquire whether that judg- 
ment, while unreversed, does not bar the plaintiff's 
title. ' 

The law respecting the proceedings of inferior 
courts, according to the sense of that term as em- 
ployed in the English books, has been correctly laid 
down. The only question is, was the court, in 
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which this judgment was rendered, *' an inferior K»mf^*s 
court," in that sense of the term ? ^v. 

All courts from which an appeal lies are inferior 
courts in relation to the appellate court before which 
their judgment may be carried; but they are not there- 
fore inferior courts in the technical sense of those 
words. ,They apply to courts of a special and limited 
jurisdiction^ which are erected on such principles 
that their judgments, taken alone, are entirely disre- 
garded, and the proceedings must show their juris- 
diction. The courts of the United States are all of 
limited jurisdiction, and their proceedings are er- 
roneous, if the jurisdiction be not shown upon them. 
Judgments rendered in such cases may certainly be 
reversed, but this court is not prepared to say that 
they are absolute nullities, which may be totally 
disregarded. 

In considering this question, therefore, the con- 
stitution and powers of the court, in which this 
Judgment was rendered, must be inspected. 

It is understood to be a court of record possess- 
ing, in civil cases, a general jurisdiction to any 
amount, with the exception of suits for real pro- 
perty. 

In treason, its jurisdiction is over all who can 
tommit the ofience. 

The act of the 4th of October^ 1776, defines thp 
crime, and that of the 20th of September, 1777, pre- 
Bcribes the punishment. The act of the 1 8th of 
April, 1778, describes the mode of trial, and the 
tribunal by which final judgment shall be rendered. 
That tribunal is the inferior court of common pleas 
in each county. Every case of treason, which could 
arise under the former statutes, is to be finally de- 
cided in this court. With respect to treason, then, 
it is a court of general jurisdiction, so far as respects 
the property of the accused. 

Vol. Y. A » 
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Kbmps's The act of the 11th December, 1778, extends the 
* V ** crime of treason to acts not previously comprehend- 

KsNNBDT. ed within the law, but makes no alteration in the 
tribunal before which this offence is to be tried, and 
by which final judgment is to be rendered. 

This act cannot, it is conceived, be fairly con- 
strued to convert the court of common pleas into a 
court of limited jurisdiction, in cases of treason* 
It remains the only court capable of trying the of- 
fences described by the laws which have been men* 
tioned, and it has jurisdiction over all offences com- 
mitted under them. 

In the particular case of Grace Kempe, the inquest 
is found in the form prescribed by law, and by per- 
sons authorized to find it. The court was consti- 
tuted according to law; and, if an offence, punishaUe 
by the law, had been in fact committed, Ae accused 
was amenable to its jurisdiction, so far as respected 
her property in the state of New- Jersey. Tlic 
question whether this offence was or was not com- 
mitted, that is, whether the inquest which is sub- 
stituted for a verdict on an indictment, did or did 
not show that the offence had been committed, was 
a question which the court was competent to decide. 
The judgment it gave was erroneous, but it is a 
judgment, and, until reversed, cannot be disregard- 
ed. 

This case differs from the case from third Insti- 
tute in this. In that case the court was composed 
of special commissioners authori2ed to proceed, not 
in all cases of treason, but in those cases only in 
which an indictment had been taken before fifteen 
commissioners. Their error was not in rendering 
judgment against a person who was not proved by 
the indictment to have committed the crime, but 
who, if guilty, they had no power to try. The 
proceedings there were clearly coram non Judicr* 

It is unnecessary to notice the eleventh section pf 
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the act, since, without resorting to it, this court is K«M»m'ii 
of opinion that there is no error in the judgment of ' "** 
the circuit court. It is affirmed^ with costs* Kznksdt^ 



THE MARINE INSURANCE COMt^ANY OF 
ALEXANDRIA v. JAMES YOUNG. 



£RR0R to the circuit court of the district of The eouit 
Columbia, sitting at Alexandria, in an action of ^^^^^^JJ^ 
covenant, brought by the defendant in error upon a niontothe ja< 
policy of insurance under the corporate seal of the T^*? ^° '?• 

wi • i'jr • ^ memmng, or 

pxaintiiis m error« oonstruetion, 

of a^ written 

The point in issue, in the court below, was, whe- in^dent^oL 
iStitr the insured, on the 11th of December,. 1800, ***| «*"?«• 
when he wrote his order for insurance, had notice, ground of i^ 
ef a storm which happened at Jamaica, on the 2d venal that the 
of November, 1800. ' ^iTn:^ 

trial whieK 

Part of the evidence offered to the jury was J^^^^^'gJ^ 
the deposition of David Young, a witness examined ground that 
on behalf of the plaintiffs in error. Upon his ^® ▼erdict 

, . 1 ^i_ J r J • '^ ^»> contranr 

cross-exanunation by the defendant m error, at to the eri- 
the time of the taking of the deposition, he was ^««»««' 
asked this question, viz* *^ On what day in De* 
eember did you inform the plaintiff that there had 
been a gale of wind in Jamaica ?" To which it was 
stated in the deposition that he answered, '^that 
on the 13th of December, 1800, he had informed 
the, plaintiff (below) that there had been a strong 
northern in Jamaica ; the circumstance which in- 
duced him to mention this, was in consequence of 
tL very heavy gale having happened the day before^ 
and the brig Mary, being then in Hampton Roads, 
which produced this remark, that he had a blowing 
voyage out, being compelled to throw over his 
guns, and that the aforesaid northern had happen* 
cd when he was in St. Anne's." 

After the jury had retired to consider of theit 
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Mar. In. Co. verdict, they sent a written paper to the judges, re- 
questing to be instructed by the court, whether the 
above answer of David Young would admit of any 
other reasonable or legal construction, than that the 
13th of December, 1800, was the ^rst information 
given by him to the plaintiff below of the storm 
of the 2d of November. 

But the court refused to give any Opinion to the 
jury upon the construction of the answer of David 
Young, unless with the assent of both parties; 
and the counsel for the plaintiffs in error refused 
to assent, and took a bill of exceptions to the re- 
fusal of the court to instruct the jury, without 
the consent of both parties. . 

The jury found a verdict for the . defendant in 
error; and before judgment, the plaintiffs in error 
moved the court for a new trial, upon the ground 
that the verdict was contrary to evidence. 

The court having refused to grant a new trial, 
the counsel for the plaintiffs in error tendered a 
bill of exceptions, containing what they supposed 
to be a correct statement of all the evidence offered 
on the trial, consisting of depositions, and other pa- 
pers, together with, viva voce testimony, the sub- 
stance of which they stated they had taken from 
their notes. But the court refused to seal the bill 
of exceptions, unless the counsel for the plaintiff 
below would agree |o a statement of the evidence, 
the court not being satisfied that the bill of excep- 
tions stated all the evidence offered at the trial. 
To this refusal of the court to seal the bill of ex- 
ceptions, the counsel for the plaintiffs in error ten- 
dered another bill of exceptions, which the judges 
sealed. 

C. Lee and £. y. Lee, for the plaintiffs in error, 
contended, 

1. That the court was bound to give an opinion 
to the jury, upon the meaning of the witness's 
anrswer, and ought to have instructed the jury" 
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that tJie answer did not necessarily import that Mar. In. G«. 

the 13th of December, 1800, was the^r^^ time th^tt 

the witness mentioned to the defendant in error 

the storm of the 2d of November; and that if he 

had given him the information before that day, 

his answer was so vague that he could not have 

been convicted of perjury. 

2. That the court below ought to have signed 
the bill of exceptions to their' refusal to grant a 
new trial. 

3. That the court ought to haVe granted a new 
trial, because the verdict was contrary to evidence ; 
and, 

4. That this court, if they believe the evidence 
is substantially stated in the rejected bill of excep* 
lions, ought to order a new trial. 

To support these points, they cited Co. Lttt. 226. b* 
295. b. US. h, Harg. note. 1 Wash. 389. 2 Wash. 
275. 9 Co. 12. b. 13. a. 3 Crunch^ 298. 3 N. T. 
Term Rep. 49. 2 N. T. Term Rep. 330. Bac. Abr. 
269. Hen. £s? Munf. Rep. 386. 1 Wash. 79. 1 
Cranch^ 110. 2 Cranch^ 126* Laws U. S. vol. 1* 
p. 60. § 17. 3 Bl. Com. 375. 

Swanny contra. 

A deposition is merely parol testimony, and the 
jury is the proper tribunal to judge of the meaning 
of a witness* 

If the witness was not sufficiently explicit, the ^ 
counsel for the plaintiiTs in error, who were present 
at the examination, ought to have made the witness 
explain himself more fully. 2 ^Term Rep. 760. 
Lloyd V. Maurid. 

The refusal to grant a new trial, upon the ground 
tliat the verdict was against evidence, is not error. 

A motion fer a new trial on that ground is in the 
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MAft. I». Co. nature of a writ of error coram vobis for error in 
fact. 



C* Lee and £• y* Lee^ in reply. 

In the case of U&yd v. Maundy the court was 
not called upon to sajr what was the construction of 
the letter. 

This court is a substitute for the cpurt of appeals 
of Virginia, as to the cases from Alexandria,, and 
ought to decide as that court would decide in Vir- 
ginia. By the practice of that state, it is error to 
refuse a new trial, if a new trial ought to have 
been granted. The refusal is a part of the pro- 
ceedings, and appears upon the records 

In the case of Clarke v. Russel^ 3 DaL 415. the 
court undertook to construe and expound a letter. 

Livingston, J. Can this court reverse fof 
error in fact? Suppose we should be of opinion 
that the court below ought to have granted a new 
trial, is it not an error in fact f 

I have another doubt. Whether it be the ground 
of a writ of error, if a judg^ gives or refuses to 
give an opinion on matter of fact. 

A written contract, a bond, note, &c. whatever is 
the act of the party, is a subject for the construction 
of the court ; but this is not the act of the party, 
but a mere deposition. 

If the court can give the construction of deposi- 
tions, they may as well try the whole cause when 
all the evidence consists of depositions. 

February 28. 

CusHiNG, J. delivered the opinion of the court 
as follows : 

This court is of opinion that the inferior court 
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was not bound to give a construction of the an- Mas. In. Co. 
swer of Captain David Young to the second inter- yo^'» 
rogatory of the plaintiff below, as requested by the 
jury ; and that it would be improper in this court 
to determine whether the inferior court ought or 
ought not to have granted the motion of the defend- 
ants below for a new trial, upon the gl-ound that 
the verdict was contrary to evidence. 

The judgment below is to be affirmed with costs* 



BODLEY AND OTHERS v. TAYLOR. 



ERROR to the district court of the United in Kentucky, 
States, for the, district of Kentucky, in a suit in chan- *^ unchrfl^ 

eery. tabic jurisdic- 

tion, that the 

Thomas Bodley, James Hughes, Robert Poague obt2ned*a prf- 
and Robert Campbell, citizens of Kentucky, brought or patent for 
their bill in chancery against John Taylor, a citizen J^e ©wnpidn- 
of Virginia, in the state court for the district of ant had the 
Washington, from whence it was afterwards, by under the"Sa- 
consent, removed into the federal court for the dis- tute respecting 
trict of Kentucky. >"<'' » ^°? 

that jurisdic- 

The bill states that on the 17th of October, 1783, ^^^ ^^decwS^ 
Henry Crutcher and John Tibbs made the follow- in conformi^ 
ing entry with the county surveyor, viz. "Henry ^K^ the set- 
Crutcher and John Tibbs enter* ten thousand acres of a'^courlf of 
of land on a treasury warrant No. 18,747. as tenants chancery. 
in common; beginning at a large black ash and in"^ice*ntoc^, 
small buckeye marked thus (!• T.) on the side of a must have that 
buffalo-road leading from the lower blue licks a S7*^!;^hTch 
north-east course, and about seven miles north-east would enable 
by east from the said blue licks, a corner of an en- f, 8"^»equent 

^ t* 1 1 ^ • t locator, by 

try of twenty thousand acres made in the name the exercise 
of John Tibbs, John Clarke, John Sharpe, David "[^^^^^/^^ 
Blanchard and Alexander M^Clain, running thence and ^lifra^ 
with the said Tibbs & Co.'s line due east sixteen ^^ ^^^\ ^"^ 

own lands en 
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Bod LEY hundred poles, thence south one thousand poles, 
Taylor, thence west sixteen hundred poles, thence north one 
\^^,^^^ thousand poles to the beginning for quantity.^* That 
die adjiwjent the same having been surveyed, Crutcher assigned 
If "iirJ^ry be Ws half to Robert Rutherford, to whom and Wil- 
placed OD a loughby Tibbs, (the heir of John Tibbs,) a patent 
^n 'disunce ^as afterwards granted. Tibbs sold his right to 
from a given Peyton, who sold a moiety thereof to Magill. Ru- 
Si^'^i^d'^^'m^ therford, Peyton and Magill, sold and conveyed 
Bea, Uie dL the whole for a valuable consideration to the plain- 
unee is to be ^iffs by deed dated February 15, 1799. 

computed by ' ' "^ 

the meanders 

of the road That the defendant Taylor having, on the 22d of 
rtiighuine. * May, 1780, made the following entry with the 
If the entry be county surveyor, viz. ** John Taylor enters three 
and'pirliTmp- thousand acres of land upon a treasury warrant ad- 
tion to a tract joining John Walden, on the north side of Johnson's 
of land lying £qj.j^ ^f licking, on the east and south-east sides, 

ontheeastside , o' . , , <i r 

of a road, the running Up and down said creek, and north lor 
te^ /?** th ^^^'^^ityi ^o include an improvement made by Jacob 
settlement Drennon and Simon Butler,^ has caused the same 
right must be fQ ^^ surveyed expressly contrary to location^ and so 
tuSiy^ on uTe as to interfere with your orator's claim aforesaid; 
east side of the and having obtained a patent older than that obtained 
S'e formrf'a h ^A^ said Rutherford and Tibbs, notwithstanding 
aquare* he knows his claim is surveyed contrary to locatiOD, 

i\^^9€tuen^t ^^^ although requested, he refuses to convey to the 
right ' is suffi- plaintiffs. The prayer of the bill was, that the de^ 
jientiy certam, fendant should corivej'^ to the plaintiffs so much of 
ihepre-emption the land included in the defendant's patent as inter- 
right is too fered with the plaintiffs' patent ; and for s^eneral re* 

▼ague and must y r - " 

be rejected. **^*' 
A defendant in 

obfia'pa- . ^^^ defendant by his answer denied Xhe jurisdlc^ 
tent for land tion of the court, as a court of equity, because the 
Bot included ill plaintiffs Stated in their bill no equitable pround of 

bis entry, but *^ ,. r- tt i.- • r ^i_ i • ^^^ » ^• 

eoTcred by the reliet. He avcrs his Ignorance ot the plaintiffs ti- 
•ompiainants' ^jg^ and that he did not know until within a few days 
decreed^tocon- then past, the mode in which his own location or 
wey it to the survey was made. That he had employed one Am- 
br^^h'rcom- brose Walden to cause them to be located. He 
piainants will denies all fraud in making his survey. He avers 
auired^to con- ^^^* ^^ ^^^ ^ ^^^^ fi^^ purchaser for a full and 

vey to the de- 
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valuable consideration, prior to the title claimed by Bodlby 
the plaintiffs. That no caveat was entered against xa ^ 

his survey. That he regularly obtained his patent. 

That a considerable part of his land has been cleared fendanT tliT 
and settled. That 20*years have elapsed since the **^"'* ^*»«cii 
entry. That the land-marks and geographical objects {lh,«u pt^nt 
which were at that time visible, have been changed, ^^^f which was 
altered or destroyed by time. drfe:SiI;?/Ji! 

try, but which. 

He contends that if he has surveyed and obtained 0^!****^^*' ^® 
a grant for lands not described in his entry, and vey, 
which he had no right to survey, he ought not to be 
compelled to convey them to the plaintiffs, unless 
they will convey to him what he had a right to sur- 
vey, and which they have surveyed, and for which ' 
they have obtained a patent. That the plaintiffs' enr 
tries cover, almost all the lands which the defendant 
could have surveyed under his entry. That by the 
plaintiffs' delay the defendant has lost the power to 
locate his warrants elsewhere, \{ ^h^y ^re improperly 
located) which he denies , 

He states that his entry was dependent on John 
Walden's, which depended upon Ambrose Walden's, 
which depended upon Jacob Johnson's. That Jacob 
Johnson's was first surveyed by the surveyor who 
surveyed the entries of the Waldens, and of the de- 
fendant. That although Jacob Johnson's survey 
was afterwards suppressed, yet that did not alter the 
actual location of the two Waldens and qf the de- 
fendant. That his survey is correctly made accord-^ 
ing to th9 laws of Virginia when it was made, and 
while Kentucky was part of Virginia, and that by > 
the same laws, and the compact between Virginia 
and Kentucky, at the time of separation, his prior 
patent, founded upon a prior equity, and obtained 
without fraud, cannot be vacated. 

A survey and connected plat was made under an 
order of the court, and according to the directions of 
each party, 

A jury came, according to the custom of Ken* 

•Vol. V. Bb 
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tucky in chtincery suits, and being sworn to miiuirt 
of such facts as should be submitted to them, found 
the following facts, viz. That the place designated 
on the connected plat by the letter A. is the place 
called for as the beginning corner of John Tibbs & 
Co.'s entry of 20,00a acres, dated July 31/1783, 
on the buffalo- road leading from the lontrer blue 
licks to Limestone^ which comer is alsp the begins 
ning of an entry of 10,000 acres made the 17th of 
October, 1783, in the names of Henry Crutcher and 
John Tibbs, under which the complaitfants claim; 
copies of which entries are annexed to their verdict. 

The following facts were agreed by the parties, 

viz. 

2. That the entry of 20,000 acres in the name of 
John Tibbs and others, and a survey made thereon, 
for 16,000 acres on the 8th of June, 1796, were as- 
signed to the complainant Bodley, who obtained a 
patent therefor in his own name dated 21st of April, 
1798, and afterwards conveyed one undivided 
moiety thereof to the complainant Hughes, by deed 
duly recorded. 

, 3. That the entry of 10,000 acres was made on 
the 17th of October, 1783, in the name of Henry 
Criitcher and John Tibbs, surveyed 14th March, 
J 784, registered 31st December, 1784, and patented 
in the . names of Robert Rutherford, assignee of 
Henry Crutcher, and Willoughby Tibbs, heir at law 
of John Tibbs, deceased, 26th August, 1790, WM 
purchased by Bodley 26th September, 1798, and 
conveyed to all the complainants jointly by deed 
duly recorded, dated the 15th of February, 1799. 
That the defendant's survey of 3,000 acres was made 
on the Ist of September, 1785, registered the 1st 
of November, 1785, and a. patent obtained therefor 
•dated 21st of November, 1786. 

4. That the grants issued by the register of the 
Virginia land-office do not bear regular dates agree- 
i^bly to the times the surveys were returned^ but in 
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-many instaiices the elder patent has issued on sur* Bodlkv 
ireys returned several months after surveys on in- ta^^ 
terfering claims were registered. 

5. That the surveys of Jacob Johnson^s settlement 
and pre-emption, as stated to have been surveyed in 
the defendant's first fact^ (hereafter stated,) were 
made by the direction of Simon Kenton, his agent, 
who was also locator of the claims which call to 
adjoin the said Johnson's surveys, and were never 
admitted to record. 

6. That Ambrose Walden's survey was made on 
the 29th of November, 1785, John Walden's the, 
Sythof December, 1/85, and Jacob Johnson's set* 
tlement and pre-emption, as represented- on the con- 
nected plat by lines thus, (000,) was made on thci 
9th of April, 1789, registered and patents issued 
diereon to John Reed and Arthur Fox, assignee of 
Johnson, dated the 20th of February, 1793. , 

7. That more than one entry; and survey has been 
made on almost all the good bnd in the state of 
Kentucky* 

8. That the several claims, water-courses, im* 
provements, objects and distances laid down on the^ 
connected plat, reported by the surveypr, are truly 
laid down and reported* 

Facts for the defendant* ^ 

1. That the settlement and pre-emption of Pete^ 
Johnson, heir at law of Jacob Johnson, after being 
entered with the surveyor, were actually run out and 
surveyed as designated on the connected plat by the 
letters and figures M. N. 2 & 3. that the said sur- 
veys w(^e made by a surveyor legally qualified to 
make the same, prior to the dates of the survey$ 
made for Ambrose Walden, John Walden, and the; 
defendant. 

3. That the land surveyed for the said P«ter 
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Johnson, upon the said right of prc<-e?mption, tliere 
are now 300 acres of cleared land, upon the said 
survey of Ambrose Waldcn 200 acres, upon John 
Walden's 400, and upon the defendant's 300 acres of 
cleared land. 

3. That on the 22d of May, 1^80, the land on 
which the entries of Johnson, Ambrose Walden, 
John Walden and the defendant, wete made, was un- 
cultivated, and the country for fifty or sixty miles cm 
all sides without an inhabitant, except Indians, by 
whom it was much infested, and only occasionally 
visited by I^unters and land-jobbers. 

4. That on the 22d of May, 1 780, and prior 
thereto, there were many cabins, marked trees, hunt- 
ing camps and improvements then plain and noto- 
rious on Johnson's fork, and the other branches of 
licking, of which- there remain now no traces, and 
which are now wholly incapable of proof as to what 
was their exact position. 

5. That since that time a great change has taken 
place in the appearance of the country generally round, 
and at the place where the defendant's entry lies. 
That the country is now thickly settled, and in high 
cultivation. That great changes have taken place 
in the names of streams, ro^s and other objects, and 
that few of those who JFrequented that part of this 
country in the year 1780, are now alive. 

6. That the complainants^ Bodley and Hughes, 
assignees of Tibbs & Co. are the proprietors 
of the 16,000 adjoining the 10,000 acres in the bill 
mentioned. 

^ 7. That the cabin represented on the connected 
plat as Jacob Drennon's is the improvement caUed 
for in his certificate for a pre-emption, which was 
claimed for him before the commissioners by Simon 
Kenton, who also located the complainants' claim of 
3,000 acres. 
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80 That the place designated on the plat, on the 
south side of Johnson's fork as a cabin, represents 
a cabin built prior to the first of May, 17«0, by Si- 
mon Kenton, otherwise called Simon Butler and 
Jacob Drennon. 

It was also agreed between the parties that on 
and before the 21st of February, 1780, the I6wer 
blue licks were generally and notoriously known by 
the appellations " the blue licks," and " the lower blue 
licks,'^ and that the road oh which the complainants 
claim their beginning was then generally and noto« 
riously known by the name of the upper road. 

That the three buffalo-roads laid down upon the 
connected plat, in February, 1780, and before, led 
from the lower blue licks as represented. 

That upon any reasonable plan of surveying th^ 
defendant's entry of 3,000 acres, it would be covered 
by the younger entries of 10,000, and 16,000 acres, 
the property of the plaintiffs, and would include 
land of equal or better quality than that which it 

now covers, 

« 

That the land in dispute is of more value than 
2,000 dollars. 

The following are the entries made by the parties 
respectively, vizi 

** January 7th, 1780. 




a 



Peter Johnson, heir at law of Jacob Johnson, de- 
ceased, this day claimed a settlement and pre- 
emption to a tract of land in the district of Ken- 
tucky, lying on the east side of the buffalo-road 
leading from the blue licks to Limestone, nine 
miles from the lick on the upper road, by the 
said decedent's raising a crop of corn in the year 
one thousand, seven hundred and seventy six; 
satisfactory proof being made to the court, they are 
of opinion that the said Peter Johnson, &c. has a 
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'AoDLsr right to a settlement of four hundred acre^ of land, 
Taylor. ^ include the above location^, and the pre-cmptio* 

of one thousand acres adjoining; and that a certi- 

icate issue accordingly.*' 



<c 



February 21st, 17S0. 



" Peter Johnson, heir, &c. enters 400 acres itt 
Kentucky, by virtue of a certificate, 8cc. lying on 
the east side of the buffalo-road leading from the 
blue lick to Limestone, nine miles from the lick os 
the upper road**' 

" May 22d, 1 7B0. 

** Ambrose Waldcn enters 1,333 acres upon a 
treasury warrant on the east side of Jacob John- 
son's settlement and pre-emption on the waters of 
Johnson's fork a branch of licking, to include twm 
cabins on the north side of said fork, built by Si- 
mon Butler, and to run eastwardly for quantity.'^ 



i( 



May22d, 1780, 



'* John Walden enters 1,666 2-3 acres ppon a trea- 
sury warrant, joining the above entry on the south 
and south-east, to include three cabins built by Si* 
mon Kenton, running east and south-east for quan- 



tity." 



(( 



May 22d, 1780. 



*' John Taylor enters 3,000 acres upon a treasury 
warrant joining John Walden on the north side of 
Johnson's fork of licking, on the east and south- 
east side running up and down the said creek and 
north for quantity, to include an improvement made 
by Jacob Drennon and Simon Butler*" 

The court below then proceeded to pass the fol' 
lowing interlocutory decree i 

^^ It is decreed and ordered that Duvall Payne, aT 
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Mason Gounty, do go on the land in controversy and 
survey the claim of the complainants, agreeable to 
their entries. Then survey the settlement entry of 
Peter Johnson, heir of Jacob, to begin at a point 
nine miles below the lower blue licks on the buffalo* 
road as it meanders leading to the mouth of Lime* 
stone, thence east so far that a line north two hun- 
dred and fifty-three poles will give 400 acres on the 
east side of the road. That, he then runout the 
pre-emption of Johnson in a square to the cardinal 
joints, to lay around the settlement, and give an 
equal proportion of land on the south and east which 
is to direct the lines on the north and west. 

"That he survey Ambrose Walden's entry onr 
the east of Johnson's pre-emption, then John Wal- 
den's in equal proportions on the south and east 
of Ambrose, and the defendant's on the south and 
east of John Walden, in equal proportion. 

^* That he then ascertam the interference betweem 
the claims of the complainants and defendant, which 
lie without the limits of the defendant's entry as it 
is now directed to be surveyed ; and within the 
lines of the complainants' entry, mark the lines and 
make comers to this interference when ascertained^ 
and make report to the next court." 

After this interlocutory decree, and before the 
surveyor made his report, the following facts were 
agreed and admitted by the parties: 

1« *^ That there is at the blue licks a salt spring on 
the sputh side of licking, which is south 36 deg. 
west 82 poles from another salt spring on the north 
^ide of licking." 

2. That there are at the blue licks about 500 acres 
of land trodden and licked away by the resort of 
buffaloes and other wild beasts. 

3. That the connected plat in this cause, and the 
survey executed in pursuance of the interlocutory 
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Taylor. 



BopLEY decree, are made out by. superficial, that id surface 
mensuration, and the distance from the blue licks to 
the respective beginnings of the parties' entries, as- 
certained in the same way* 

Afterwards the surveyor made his report, with a 
plat _suting that be had made the survey according 
to the decree, and found " that part of the defend- 
ant's survey which is included within his survey 
when laid down agreeable to the decree, and is &lso 
within the complainants' survey, to be 1,076 acres,'* 
" and that part of thie defendant's survey which is 
included in the complainants' entry when laid down 
agreeable to decree, and will not be in the defendant's 
survey when made agreeable to the decree, is in two 
tracts, one containing 2,034 acres and 24 poles/' 
** the other containing 182 1-2 acres," . , 

Whereupon the court decreed and ordered that 
the defendant should, before the 1st of December 
then next, convey to the complainants by deed, with 
warranty, against himself and those claiming under 
him, the two tracts not within his survey as laid 
down by the order of the court, and which were 
within the complainanis' survey, amounting to 2^16 
.1-2 acres; and should pay the costs of suit* 

Each party brought his writ of error. 

The cause was argued at February term, 1806/ 
by the defendant Taylor^ and P. B. Key^ for die ori- 
ginal defendant, and by the complainant Hughes^ for 
the original complainants ; and again at February 
term, 1807, by H. Clay and P. B. Key ^ for the ori- 
ginal defendant, and by Hughes and H. Marshall^ 
for the original complainants; and again at this term 
by Pofiey ior the original complainants, and P. B. 
Keyj for the defendant. 

Argument for Taylor, the original defendant. 

The bill discloses no, facts whicih give an equitable 
jurisdiction to the court It simply charge^ that 
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Taylor. 



the defendant (Taylor) has surveyed contrary to Boblxy 
his entry* It charg^es no fraud, it alleges nothing to 
jihow that a caveat would not have given a full, 
ptain, and adequate remedy; and it shows no suffi- 
cient reaffoh why the remecfy by caveat was not pur- 
jiued* 

Virginia botrowed the term patent^ or grants 
from the English law, ^here it means a mode pf 
conveyance by the sovereign power. The land law 
of Virginia considers it as the constimmation of 
fitle, and directs the register lo endorse thereon 
" that the grantor hath tith.^* 

By the cofnpact betweeh Virginia and the inhabit- 
ants of Kentucky, in 1789, when Kentucky was 
elected into an independent state, it is declared (in 
§ 7.) '* that ail private rights and interests of lands 
derived from the laws of Virginia, prior to such 
separation, shall remain valid, and shall be deter- 
mined by the laws now existing in this state/' If 
therefore the court had equitable jurisdiction in this 
ca^c, it must have been bestowed by the English or 
Virginian precedents, and not by the practice in 
Kentucky since that compact. Kentucky could 
not, by law^ affect those rights and interests, and, a 
fortiori^ they could iiot be affected by the practice of 
her courts* 

English precedents are therefore admitted to ap- 
ply; and it is also ^admitted ** that where a caveat 
was entered, or directed to be entered, and a hearing 
prevented by fraud or accident," the chancery in 
Virginia exercises jurisdiction; but it is denied that 
either in England or Virginia, it has ever taken ju- 
risdiction over the simple legality of the title; that 
it Kas ever constituted itself into a court of errors to 
examine whethei* surveys ccirrespond with entries ; 
or attempted to perpetuate questions in chancery 
intended by law to be laid at rest by the rapid 
remedy of a caveat. The cases of White and Jones^ 
iWash. 116. ^Si, Burnsides and Reidj 2 Wash. 4$. 

Vol v. . C c 
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foBLBr will confirm this doctrine, that fraud destroys, bui 
Tayloji. ^^^ absence of it saves, a patent. 

In the allegata^ a survey ** contrary to location'^ 
is made the only basis of jurisdiction. In the pro" 
iatOj the only auxiliary ground which appears, is a 
certificate of a practice by a register of Virginia^ 
given by a register in Kentucky^ " that a registry is 
lept of the returns of surveys, but that patents do 
not issue according to their priority •*' 

Neither such a registry nor such an order in issu- 
ing patents are required by law. An act of the re^- 
gister, not required by law, cannot affect the tide, 
and cannot be a ground of jurisdiction* 

The jurisdiction rests therefore on the single al- 
legation ^^ that the defendant's survey was made cou« 
trary to his location." 

The question then is^ who has the legal title I 

As subordinate to this question it is contended^ 

1. That the defendant's entry is legal. 

This is admitted both by the bill and the answer; 
1. By charging the survey to have been made con- 
trary to location ; and, 2. By ordering a survey td 
be made agreeable thereto in the court's opinion^ 
But the legality of the defendant's entry is proved^ 
for the. purpose of contrasting it with the illegality 
of that of the complainants. 

1 he specialty of entries or locations, required by 
the land law, consisted of geographical objects^ and 
not of geometrical protraction. The geography 
ought to be natural, and not artificial ; because it 
was to convey information to those about to locate^ 
upon reading the previous locations at the survey*- 
or's office. It was a previous knowledge of the 
face of the country to which these locations were to 
, convey a notice.^ No previous knowledge ot chopping^ 
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it tree st the time of location could exist. Therefore, B»di.ky 
a nail driven into a tree, or letters marked on it, could ta ylor 
be no notice to locators' reading an account of it at the ^^^ 
office, however wdll informed of the geography of 
the country. The law did not intend to force them 
to delay locations, -at the risk of losing the land^ to' 
go in search of such artificial geography. 

A settlement is the only species of artificial .geo«' 
j^aphy recognised by the law. This being a pre* 
vious mark in the face of the country, was a notice 
addressed to a previous knowledge of it. Still right! 
founded upon this artificial geography were to be 
established, by the law, within a very short period, 
to obstruct the inconveniences which might result 
from making even this very visible, artificial geo*- 
graphy the basis of notice* 

Johnson's settlement was recognised and esta- 
blished within the limited pei'iod. This settlement, 
although it was artifidtal geography, yet it was a 
more notorious and visible object than the two let- 
ters cut on a tree. It was a ge!ographical object re- 
cognised by law; but the letters were not* John- 
son's entry calls for several geographical objects, 
" the upper roady^ ** leading to Limestonej'^ ** on its 
east side.'* 

The entries of the Waldens, and of the defend-' 
ant;) by linking themselves to Johnson's, obtained all 
its specification,. If Johnson's was good, the others 
needed no further precision.' 

Yet Ambrose Walden's specifies ^* yohnnorCs 
fork^'^ and ** two cabins*'* J. Walden's calls lor three 
cabins. 

That of the defendant specifies " Johnson^sfork^ 
and " a cabin^ the site of which is agreed to havp 
been at the place marked on the plat; but which 
is not on his land as surveyed by the order of the 
i:ourt. 
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If these entries were good at the time they were 
IDade, jthey never can be adjudged bad afterwards^ 
Time, by defacing the natural geography, and de- 
stroying the wimesses to prove it, cannot destroy an 
entry originally .good. We cannot now be obliged 
to test, by artificial geography, the validity of a sur- 
vey made according to the natural geography as it 
existed at the time it was made- 

1 he presumption, arising from a patent, certainly 
is, that the survty was made according to the entry; 
and that presumption ought not to be contradicted 
by less evidence than was in existence at the time 
the survey was made. At the time Johnson's sur- 
vey was made, his settlement was in existence. It» 
actual site cannot now be proved; it is no longer 
visible. Is not the patent, then, conclusive evidence 
that his survey was according to his entry t 

The caveat process is a positive provision against 
the effects of time. If a caj^^at could be instituted 
many years after a patent, after many years* posses- 
sion, after 1,200 acres had been cleared, 20 years 
after the entry, 15 after the survey, a new moulded 
geographical face, and a generation of witnesses 
dead, it would subject the goodness of entries, in- 
tended to be permanent, to unceasing fluctuation. 
It would be to make titles bad in proportion to the 
length of possession under those titles* 

What is this suit but an attempt to evade the limita- 
tion which the law has wisely prescribed for the pro- 
cess of caveat P Of what use is a limitation of caveats- 
at law, if caveats in chancery are to be unlimited? Ilad 
a caveat been prosecuted in proper time, the actual 
site of Johnson's plantation and corn field would 
' have been ascertained ; and would have controlled 
the distance of nine miles. But now they make the 
nine miles control the actual settlement, and attempt^ 
by course and distance, and geometrical protraction^ 
to destroy a survey made originally by geographical 
objects. If the distance would not then have con- 
trolled the actual site, it cannot nQXV» What wa^' 
law then, must be the law now* 
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The onus probandi lies on the complainants. They BoD^sr 
have alleged that the defendant's survey was con- tayl 
trjiry to his location. In order to support this al- 
legation they must first prove where his entry was, 
and in order to do that, they must show where was 
Johnson's actual settlement. Ihey must do it ab- 
solutely and not hypothetically. The law does not 
allow that to be a settlement which is to be found 
only by course and distance. 

A presumption of weight enforces the reasonable- 
i^iess of requiring of those who would avail them- 
selves of a geographical object, proof of its site, 
when they use that site to show in themselves a tide 
to property long held by others. It is, that a survey, 
made when the site of the object was visible, is more 
likely to correspond with it, than one made after it 
is lost. The less probability ought not to over- 
throw the greater* The first presumption is sup- 
ported by strong circumstances in addition to the 
visibility of Johnson's settlement. Why did the de- 
fendant take worse land, as it is agreed he did, if he 
ought to have t^ken better \ Because he was con- 
trolled and limited to it by Johnson's real settlement. 
This construction of his entry, contemporaneous 
with the existence of the real settlement, contrary 
to his own interest, strongly enforces the reasonable- 
ness of adhering to the law by requiring from those 
who assail an old title, and long possession, proof 
more than presumptive. 

The presumption arising from the exact admea- 
surement to fix a site for Johnson, is extremely weak. 
In claiming his pre-emptipn, did Johnson measure? 
or did he compute ? The country was then unpopula- 
ted, and infested by Indians. If he measured, from 
whence did he b«gin I The lick consisted of several 
^salt springs, and 500 acres of land were licked and 
trodden away. Did he pursue the meanders of the 
road, or proceed in a straight line I By following a 
conjecture, subject to all those casualties, to fix the 
site of Johnson, the place may be mistaken. By 
this mistake the title obtained when that site was 
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BoBLvr not matter of conjecture, may be defeated, although 
Tay'lo« ^^^ survey may have been made according to the 
^ntry* 

An old title ought not in this manner to be de^ 
stroyed by a new speculation, nor the rults of evi- 
dence relaxed to defeat a long possession. 

Old titles and possession are never overturned, 
but saved by presumptions. In this case the title 
is supported by other presumptions arising from the 
facts stated in the record. The entries call for 
cabins and other geographical objects, disclosing an 
intimate knowledge of the country. Kenton, the 
locator, . possessed this knowledge, and directed 
^e surveys whilst the com field and domicil of 
Johnson must have been visible. Which is most 
probable, that Kenton knew where Johnson^s actual 
settlement was, and that he surveyed accordingly t 
or that Johnson's settlement was the place found by 
the geometrical conjecture, and that Kenton survey^ 
ed contrary to the known location i 

But we contend that the defendant's survey does 
not want the aid of presumption. 

The subject of entries and surveys are so con- 
nected, that they must be blended in the argument. 

It must be understood what a location i«, before 
it can be known whether a survey conforms to it. 

By the third section of the land law ** the party 
shall direct the location so specially and precisely as 
that others may be enabled with certainty to locate 
other warrants on the adjacent residuum.'' The land 
law of Virginia consists of two acts of assembly. 
Each uses the term location ; the first explains what 
is meant by the term in the second. An actual settler 
was entitled to 400 acres to be surveyed ^"^ including 
the settlement.^^ A settlement is described by the law to 
consist in ** raising a crop of corn," &c. A settlement 
then was a visible, geographical object, which fixe^ 
6 
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tlie location of the 400 acres. The actual settler Bodiby 
had also a right of pre-emption to 1,000 acres to be ^ ^' 
surveyed " adjoininj^ the land allowed for settle- 
ment." In the mode of survey iBg Johnson's right, 
according to the decree of the court below, there is 
no proof that the actual settlement is included. 

Some latitude is left to the party in surveying his 
settlement right, under the law. 

By appointing judges to decide upon these settle- 
ments and pre-emption locations ; to keep a record 
of the ^^ quantities and locations" which they allow- 
ed; to give a certificate describing ^^the particular 
location ;" and to furnish the register and surveyor 
*' with a schedule of such certificates," it is demon- 
strated that the legislature considered their judg«> 
ments to be locations ; and that these locations were 
unalterable. They were the acts of judges, not of 
parties. Johnson's location is a judicial act, and a 
judicial exposition of the law. Johnson could not 
alter it. The certificate is directed to be delivered 
to a surveyor, and upon his receiving it, not a new 
location, but an entry is allowed ^^ in such way, and 
upon such terms, as are therein prescribed." 

If the court below has such a latitude as to ex- 
clude Johnson's settlement froi^ his survey, had 
not he some latitude to survey so as to include hi 
The factitious settlement assumed by the court was 
included m Johnson's first and second surveys, but 
not in the third made by order of the court^ 

To aflFect this a process occurs, under the decree^ 
of a novel kind. 

It is assumed that a nine mile point, measured 
straight, or crooked, is Johnson's settlement. 1 he 
certificate is construed to mean that not an acre of 
Johnson's 1,400 shall approach nearer the licks than 
nine miles, and his plantation or settlement is 
placed, in the face of the law, and of probability, 
M an edge of a large tract. By what authority 
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eould the court do this ? The onlv condition of tfiA 
law is, that the settlement right (i. e, the 400 acres) 
shoald include the settlement or improvement ; and 
that the pre-emption right, (i. e. the 1,000 acres) 
should adjoin the settlement right. With thi* re- 
striction only, and that respecting the shape of sut"- 
veys, (viz. that their breadth should be at least ono 
third of their length,) Johnson had a latitude to sur- 
vey it as he pleased. How can the court, at this 
distance of time, deprive him of that right long 
after he had exercised it. 

But after having once exercised it he could not 
alter it. Can the courjtnow do that for him which he 
could not have done for himself? arid thereby over- 
turn titles dependent upon his location ? 

In fact, this restriction is only extracted from an 
incorrect construction of Johnson's certificate. 

This certificate consists of two parts ; the claim 
and the judgment 

The court of commissioners received the claims 
verbally, and the clerk stated them in his own lan- 
guage. Johnson's claim was a settlement right, 
and to obtain it, he had only to prove where his 
settlement lay, that the commissioners might de- 
scribe it, and notify the register and surveyor. 
The settlement being ascertained, the law located 
the land by the references ^^ include*^ and " adjoin?^ 
All beyond, ascertaining the situation of the settle- 
ment, was surplusage, and idle. 

This was a settlement rights and not a village 
rightm This is evident from the certificate itself. 

1. Because it mentions the date of the settle- 
ment, 1776, and adds the words ** before the 1st of 
January, 1 778." 

2. It uses the words of the law, applicable to a 
settlement right, viz. " to include the settlement;" 
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dm lerMs ^{ the law rdative to village Bqulev 
rights are, " adjacent^ or convenient tp the village*" Taylor. 

3k No tillage \» mentioned. 

4. It mendons raising a crnp ^f corrii which wa$ 
the proper foundation of a settlement right. 

But the decree ' of the court below tttms on the 
word ** lying*"* in the certificate ; whether it means 
a settlement ^*' lying'' or a settlement right *' lying*^ 
on the east side of the road? Whether Johnson, in 
msiog that isxpression* meant to apply it to the settle* 
aaent which was the foundation of his claim, or to 
the thing; claikned in consequence of that settle* 
ment i 

It tefers^ -say^ the decree, not to the settlement^ 
but to th^ 400 acre settlement right, and to the 
1)000 acre pre-emption* 

If the whole 1,400 acres could be made the ob« 
ject of reference to the word " lying *^ then by de* 
daring that no part of them should approach nearer 
to sokne arbitrary point of the 500 acre lick than 
nine measured miles, Johnson is thrown entirely to 
the east of the supposed settlement, and the chief 
pnrt of his^ the Waldens', and the defendant's patents 
transposed to the complainants' 16>000 acre entry. 

But if the word " lying^^ refers to " the sett|^^ 
ment," then it is obvious that Johnson's survey 
No. %. includes the assumed point of settlement 
with far greater coincidence with the Kentucky 
precedents; and the survey No. 1. with more stitt 
than the survey No. 3. which shoots out an- irregular 
ptoboscis from the settlement right, to get at the 
settlement point. 

By these precedents, ^ the settlement is placed in 
the centre of the settlement right, and the settle- 
ment right in the centre of th^ pre-emption right, 

Vol. V. I) A 
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BooLBT surveying from the settlement itself to the cardinal 
TayLo.. points for quantity. 

The law, by saying that the pre-emption right 
shall adjoin^ not the settlement itself, but the set- 
tlement rig'hii countenances the idea that it could 
not adjoin the actual settlement, because that had 
been included in the settlement right. But the sur- 
vey No. 3. makes the pre-emption adjoin the set- 
tlement itself. 

The decree goes upon the idea that the cettificate 
locates the 400 acre settlement right, and the 1,000 
acre pre-emption right on a certain point, on the 
east side of a road, nine miles from the licks. 

But a settlement right is not even mentioned or 
alluded to in the whole certificatfe, whose only ob- 
ject was to establish the fact that a setdement ac- 
tually had been made at a certain place, smd the 
number of acres which the setder claimed, or which 
die commissioners allowed in consequence of such 
settlement. The right was a legal consequence of 
establishing the settlement, and could not be located 
but by locating the site of the settlement. When 
that site was established, the law located the right. 

Some stress is laid upon the words "to include 
the above location." If the " above location^'* was 
a location of the whole right, how could the right 
iwlude the location ? This would be to say that a 
thing may include itself. The thing enclosed must 
be less than the thing enclosing. Hence it results 
that the "above location" was not a location of the 
settlement right but of the setdement oxAy* 

By allowing the 4O0 acre tract to include the 
located setdement on a geographical point located 
or situated nine miles from the licks, on the east 
side of the road, and the* 1,000 acre tract adjoining 
■the 400 acre tract, and including it, the law is fol- 
lowed correctly, and exactly fulfilled. 
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To comply with the idea of the decree, great 
bodies of land must be compressed into a particle 
at the end of the nine mile line, and then be ex- 
panded for surface. If the decree had suiFered it 
to expand equally in every direction from that 
point, the defendant's title would have been safe. 
What reason was there to limit this expansion to 
one particular direction. If the given distance 
must be violated to gain the required surface, why 
not expand towards the licks, as well as from them ? 

But Johnson's second survey has been perfected 
by acquiescence. 1 here was no complaint, no ca- 
veat. Suppose the defendant had surveyed upon 
the ideal basis of Johnson assumed by the court 
below, and that universal acquiescence had perfect* 
ed his title in another place; could he have held 
his land by a connection with no title of Johnson, 
whilst a perfect title existed at another place, with 
which, in his entry, he had connected l^imself? 

If Johnson's and the Waldens' tides are good, 
the defendant's is good also. Those titles can never 
be affected by a suit in which they are not parties. 

Johnson's entry is 25 years of age, his survey 16, 
his patent 12; neither has been questioned to this 
day, by caveat or suit. 

But the continuity of the chain from Johnson to 
the defendant is said to be broken by the want of 
an " east side" on the buffalo-road, by the want of 
an *^ east side" to Johnson's first and second survey, 
and by want of an ^^ east and south-east sides," by 
John Walden. There being no such " east sides" 
Johnson could not lie on the ^^ east side" of the 
road. A. Walden could not lie on the " east side" 
of Johnson, nor the defendant on the east and south- 
east sides of John W^^lden. Accordingly the decree 
has provided in the survey No. 3. an " east side" 
for Johnson, by a north and south line for A. Wal- 
den to adjoin, and similar sides for J. Walden and 
the defendant^ violating the positive provision of 
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kw as %o the leagth and breadth of survcyv* But, 
in the language of these locations, ^^ on the east side^ 
means no more than that the lands are to lie east* 
ward, or on the easterly side or part of. They do 
not necessarily suppose that the surveys must ab« 
aolutcly have an exact north and south line. It 
means aspect^ one part of a body opposed to another 
part of the same body. In this sense every tract of 
land must have an east side. 

As locators had a very considerable latitude in 
making their surveys ; and as entries might join 
each other before any of them were actually survey- 
ed, if the principles of the decree are just, and 
nothing but a north and south line will make aa 
east side, it would put it in the power of the first 
locator to prevent the second locator from joiaing 
kim at aU, and of course to destnroy the validity of 
Us neighbour's entr>'. This could not be the in* 
tentibn of the law. Kenton used the term ^^ side'' 
with a knowledge of this latitude. He therefore 
did not intend to use it in a sense which woi^d de- 
stroy his locations. He used it merely to show tlM 
geographical relation of one entry to another. 

Again ; these entries call, not for surveys, ()ut 
for each other. In John Walden's the words "join- 
ing the above entry^* are expressly used. How can 
the east side of an entry be converted into a north 
and south line of a subsequent survey. The calls 
are to couple entries to entries ; subsequent entries 
to previous entries, not previous entries to subse- 
quent surveys* 

It is by blending geometry and geography, in cea- 
sidering entries, diat inaccurate constructions prei; 
vail ; whereas the latter only is necessary. 

But the complainants' entry is bad in not giving 
any geographical notice. 1 he letters I. T. cut itt 
the bark of a tree do not constitute a geographical 
object. A locatictn was required not to enable a 
man to ^d his own land, but to en.able others to 



fEBHUABY, IMf. 213 

it. Admit that the complainants can find their be- 
ginning, the letters I. 1 ^ it does not aiftct the ques- 
tion^ whether this artificial geography can be a good 
location* We may find what we hide^ but what we 
can hide is not a geographical feature in the face of 
the country. An object taken as the basis of an 
entry ought to be such as a person acquainted with 
the country might have known before the entry 
was made* 

t 

The defendant's entry had not been surveyed 
when the complainants' entry was made* It had not 
then mistaken its area, as the decree now contends* 
It was a good entry, as the decree admits* Being 
good, the title to the land it covered was vested in 
the defendant, not liable to be re-entered, and not 
capable of being devested by a younger entry* The 
younger entry therefore was void as to this vested 
title* Being void, it could only be made good by a 
survey and patent. The elder entry, if originsdly 
void also, is made good by th^same means* 

If the defendant has no title, so far as his entry 
was void, the complainants can have no title so far 
as theirs was void; or if subsequent events could 
perfect theirs, the same events could perfect his* 

If the complainants have the eldest survey for the 
lands said by the decree to have been within the de- 
fendant's entry, he has the eldest for those said to be 
within theirs. 

The parallel in the cases is complete, but the de< 
eree has not seen it* it has given the complainants 
the land they claim of the defendant, and also that 
which the defendant has a right to claim upon the 
same principles* 

Is an entry, a survey, or a patent, the basis of a 
title ? The inci|Hent and the final step, the entry and 
the patent, are for the defendant* The complain- 
vau have the eldest surtwtf as to the lO,00O acre 
entr^. But neither the survey nor its registry can 
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Bopi-BY give priority of title. The incipient and th^ tnal 
act being in favour of the defendant, equity will not 
Tatlo*. ^^.prj^g a fair purchaser of the advantage, in order 

to do him wrong. 

The law directs an endorsation on the patent " that 
the patentee has title." The decree declares *' that 
his title shall depend on parol testimony for lO, 15, 
or 20 years." 

How far courts of equity are bound by the posi- 
tive law, is still a questira. Whether, with the 
courts of Virginia, they will stop at the case of 
fraud or accident having prevented the institution 
of a caveat, followed speedily by an application 
to equity for relief, or whether they will examine, 
during 20, 30, or 100 years, every circumstance 
capable of being examined by caveatSj is to be the 
precedent. 

The law and equity of the case arc so intimately 
blended, that in discussing the one, much Oi the 
other has been anticipated. 

Two grounds of equity are set up by the com- 
plainants, ^i 

1. An irregularity in the defendant's wirvcy. 
They make no objection to his entry, and by charg- 
ing the survey with non-conformity, they admit 
that the entry may be conformed to; they pretend 
also to show in what manner. 

2. That one of their surveys was first made, 
returned and registered. 

The defendant on his side claims equity too : 

1. From length of time. Though courts of 
equity are not bound by acts of limitation, in some 
cases, they are in others. There must be some in- 
gredient to take a case out of an act of limitation, 
1 
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aftet it has fallen within it. The caveat process is Boolky 
an act of limitation. _ ^ 

Taylor. 

Even in cases most deemed by equity to fall 
under the strict letter of laws of limitation, courts 
of equity, in computing a reasonable length of time, 
will respect such laws as legislative computations 
founded in reason. 

Written testimony is supposed, by the laws of 
Virginia, to be a reasonable object of confidence, 
imtll twenty years have expired. Precedents in chan- 
cei^y have diminished this term to eighteen. Oral 
tisi^fnony maintains its credibility in some cases for 
five years, in others for a shorter term, and in con- 
tests capable of being tried by caveat^ for six 
months only. This computation is made upon the 
particular circumstances ininiical to such testimony 
in every case. These circumstances induced the 
legislature, in cases of caveat^ to refuse credibility 
to oral testimony for more than six months. But 
the complainants demand it for cwtm y years. 

2.. The defendant claims equity from the sur- 
veyor's negligence, in not having surveyed with the 
regularity required by law. 

The law is imperative that he should give notices. 

Except for this breach of duty in the ofiicer, the 
defendant would have surveyed and patented before 
the complainants entered. And a survey and pa- 
tent could not have been destroyed by a subsequent 
entry. 

Equity considers that as done which ought to 
have been done. The neglect of the surveyor was 
a real injury to the defendant, out of which grew 
not a real injury, but the semblance of an injury to 
the complainants. If the first neglect had not hap- 
pened, the case of the complainants would have 
been just as it now is. If by that neglect they had 
obtained an unjust advantage over the defendant, 
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even a caveat j or at least a suit in chancer;^, WoafeS 
have relieved him. Can they be injured by not 
obtaining, from this neglect, that which both law and 
justice would have taken from them ? The defend- 
ant has in fact the eldest equity as well as the eldest 
patent. 

a. The third ground of the defendant's equity is, 
that the complainants have gotten better land be- 
longing, as they say, to the defendant, and, thei^efore, 
have suffered no injury : that they are bound by 
their acquiescence ; and that ft would- be unjust 
to make an exchange now, as it would deprive the 
defendant of his old patent, and, possibly, mvolre 
him in more litigation. 

The following cases were cited in behalf of the 
original defendant, viz. 

On the question upon the construction of the 
entries : 

Hughes* s Rep. 110. 124. ixenny v. Whitkdge. 
Jffug-hes^s Rep. 14,15. PavlingM. Mereweather. MS. 
Johnson v. NauL MS. Jones v. Craig. JHughexU 
Rep. Jackson &? Owens v. Whttaker £s? Wife, mi 
Ward V. Kenton &? Fox. MS. Speed v. Ltwts. 
MS. Drake v. Rumney. Hughes^s Rep. Ramsay &f 
Logie V. Drake. Bryant v. Owens £«? Wallace. 
SneeiPs Rep. 9. Wilson v. Speed. Id. 396* Fraztef 
V. Steele. 

And upon the question of jurisdiction : Hughe^^ 
Rep. 2. 181. 1 Wash: 116. 2 Wash. 48. 

Argument for the original complainants. 

All the good lands in Kentucky are subject to at 
least two contending entries. In this case Taylor 
had the first entry, but Bodley hadthe first survey. 

As to the question of jurisdiction, it has been 
long settled as a good ground of equity that the de- 
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fendacit had obtaiaed a legal tide to which^e plain-* Bodlsy 
tiff had a prior or better equity; and a court of taylor. 
law could not sustain an equitable against a legal 
title. 

If the plaintiff shows an equitable title, the de- 
fendant must not^iily show his legal title, but he 
must support it by an equity equal at least to . that 
of the plaintiff; for in equity the legal estate stands 
for nothing. Snee(PpJRep. 43. 46, 47. paries 
y. Brown.. ConseUa v. Briscow. Swearingen^ v. 
Briscow. t Wash. 230. Ht^ghes^s Rep 53. Fry v. 
Ezra. Id. 88« 92. Smith v. Evans y Id. 110. Greenup 
y. Coburn. Sneed^s Rep. 32. South v. Bowles. Id. 
52. Bradford V. Allen. Id. 130. Bruce v. — — . 

Taylor might have had a remedy by caveat if he 
would. But the remedy by caveat is only a concur- 
•rent remedy. It is not a remedy which can apply 
to all cases. A man may not knpw of a survey in 

time to enter his caveat. 

J" 

The neglect of the process by caveat is no bar to 
relief in equity. Harwoad v. Gibbons y MS. Myers 
V* Speedy Hughes^s Rep. 97. Kenton v. M^Connell^ 
Hughes*s Rep. 140. Picket v. Bib^ MS. 

If the court has jurisdiction, the next question 
4s, whether the complainants' entry is legal and suffi- 
ciently^ certain* , 

Two questions arise respecting every entry: 1. Is 
it sufficiently specific? 2. Is tlie same land surveyed 
'which is described in the tjntf} ? ^_^ 

It is sufficiendy specific if the land can be found 
by a reasonable search. At^he time of the com^ 
plain^nts' entry, nothing-was more notorious in Ken- 
tucky than 2Llick and a buffalo-road. 1 here is a 
difference where a distance is mentioned only to 
lead you to a part of the country where you will 
find a specific object which is described as the b^- 

Vol. V. E e 
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BoDLBY ^ ginning of a tract; and where the beginning is at the 
Taylor, end of a particular line* 

There must always be a general description, and 
a particular description* 

It was not necessary that the marked trees should 
be notorious. You would be led to them by a re- 
ference to notorious objects, the blue licks, and the 
huff'dlo-road, Greenup v. CoburUy Hughes^s Rep* 104. 

Carter v. , Hughes* s Rep. 182; Johnson v. 

Bi oxvnj Hughes'* s Rep. 60. Sneed*s Rep* 105. 

If the complainants' entry be sufficiently certain^ 
the next question is as to that of. the defendant. 

The defendant's entry depends upon John Wal- 
den^s, which depends upon Ambrose Wal4en's, which 
depend? upon Peter Johnson's. If .Peter John- 
son's be uncertain, the rest are uncertain* 

Peter Johnson's 400 acres, being his fletdement 
right, were to lie on the east sid€ of the upper 
bufialo-road, and nine miles from the licks* 

• 

The beginning of the tract was to be nine miles 
from the lick, not the middle of the tract* The 
question then is, how is the survey to be made^ 
Are you to follow the meanders of the road to as- 
certain thp nine miles, or to take a point nine miles 
distant from the lick on a straight line? Are you 
to follow the road in running^ the lines of the sur- 
vey ? It would be impossible to be accurate as to 
the meanders of the •road. The buffaloes make 
generally a number of paths not parallel to each 
other, sometimes approaching and again divergingt 
sometimes occupying a broad space which is all 
called the road; and they often meander so much, 
that after travelling nine miles you may not be a 
mile distAut from the place of beginning. A dis- 
tance upon a water-course is always measured in a 
straight line, without regard to the meanders of the 
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stream.: So we say it ought to be understood when Bodley 
speaking of a buffalo-road. Taylor. 

The whole of Peter Johnson's 1,400 acres were 
to lie on the east side of the road ; but the claim- 
ant below has placed part of it on the west side. 

The proper mode of surveying Peter John- 
son's claim is to begin at the end of nine miles 
upon a straight line, and so make the whole survey 
on the east side of the road in the form of a 
square, making the general course of the road the 
base line of the survey. 

But Ambrose Walden's land could not be bound- 
ed by a mere right of pre-emption, which was un- 
defined, unlocated, and might never be carried into 
effect. It was a mere .possibility. There must be 
an entry of a pre-emption before it can be considered 
as located, and until it be located it cannot be sur- 
veyed. Porter v. Gass^ Snee(Ps Rep* The case 
of Kenny v. Whnledge applies only to village rights. 
Patrick V. Woods^ Hughes^s Rep. Sneed^s Rep. 
330. 336. 270. 

If it could not adjoin the pre-emption right, 
neither could it adjoin the-jfettlement ri/ht^ because 
the call was to join the 1 ,400 acre tract claimed by 
Peter Johnson, and not his 400 acre tract. 

The defendant has lost his right to the land con- 
tained in his entry, by making his survey contrary 
to his location. When the survey is made, although 
erroneously, it is an execution of the warant, and 
puts an end to the entry as such. The warrant, as 
well as the entry, is functus ojjicio. 

In these cases a;t^^rt of chancery does not act 
upon cquitaole prittAgles only, but is merely to de- 
cide which party Ififl'^lhe legal right to the* patent. 
It is only a charid^ft^ ^ form ^of deciding a legal 
right. The court cannot require the complainants 
to give u^ to the defendant the land which the de- 
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fendant might have 'surveyed und«r his eBtiy, \m 
which he failed to survey in proper time. It is not 
true in principle that the defendant is entitled to get 
his land somewhere ; he did not purchase with that 
understanding. The state did not so contract. 

When a man surveys contrary to bis location he 
loses his equity. 1 hese are statutory rights, and there- 
fore to be decided strictly according to the statute. 
An entry is a legal right; it desci^nda to heirs; it 
is subject to execution; it may be sold and transtVrred. 
These points have alltbeen decided by the courts of 
Kentucky. 

p. B, Keyy in reply. 

There cannot be two valid entries of the same land 
at the same time. - ' 

When a first entry is forfeited the land is agaia 
waste and unappropriated ; and not till then can a 
second entry of the same land be valid. A second 
entry made while the first was valid is void. 

If Taylor's entry was valid^ it gave a legal right, 
descendible, &c. 'i he land was no longer waste and 
unappropriated or vacant. The entry of the com- 
plainants, while iaylor's entry was in force, was a 
nullity, and gave them no right either at law or ia 
equity it 

February 27 th^ 1807. 

Marshall, Ch. J. * The court has been able to 
form an opinion as to a part only of this case. 

That the court as a court of chancery has juris- 
diction of such cases, is a point .^ablished by a long 
course of practice in Virginia 9^T^(^'m Kentucky ; but 
in the exercise of that jurisdff tig^^ it will proceed 
according to the principles of ef|uity«t j In such case, 
a prior entry will be considered as netice to him 
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who has the legal titte, if such cBtry be sufficiently Bqbley 
certain* And the legal title will be eonskiered as . tay^ 



Lon. 



hoklen for hiin< who has the prior equity. 

March 14M, 1809. 

Marshal!., Ch. J. delivered the opinion of the ") 

court as follows : 

This is an appeal from a decree of tfie court for 
the district of KentucJcy, by which Taylor was di- 
rected to convey ^o Bodley and others a part of a 
tract of hitid to which he held an elder patent, but 
to which Bodley and others claim the better right 
under a junior patent. The judge of the district 
court having directed such part of the land held by 
Taylor to be conveyed to Bodley and others, as ap- 
peared by certain rules, which he has applied to the 
case, to be within their claim, and not within Taylor's 
location, and having dismissed their bill as to the 
residue, each party has appealed from his decree. 



Previous to any discussion of the rights of the 
parties, it has become necessary to dispose of a pre- 
liminary question. 

) 

The defendant in the court below objects to the 
jurisdiction of a. court of equity, and contends not 
only that the present case furnishes no ground of 
jurisdiction, upon general principles, but that the 
land law under which both titles originate, in giving 
a remedy by which rights under entries might be 
decided previous to the emanation of a patent, has 
prohibited an . examination^ of the same question 
after a patent shall have issued. 

Had this been a case of the first impression, some 
tontrariety of opinion would perhaps have existed on 
this point. But it has been sufficiently shown that the 
practice of resorting to a court of chancery in ordei" 
to set up an equitable against the legal title, recei- 
ved, in its origin, the sanction of the court of ap-^ 
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BooLBY peals, while Kentucky remained a part of Virginia, 
Taylou ^"^ ^^^ been so confirmed by an uninterrupted scries 
of decisions as to be incorporated into their system, 
and to be taken into view in the consideration of 
every title to lands in that country* Such a princi- 
ple cannot now be shaken* 

But it is an inquiry of vast importance whether, 
in deciding claims of this description, a court of 
equity acts upon its known, established and general 
principles, or is merely substituted for a court of 
law, with power to decide questions respecting rights 
under the statute, as they existed previous* to the 
consummation of those rights by patent. . 

It has been argued that the right acquired by an 
entry is a legal right, because it is given by a statute, 
' that it is the statutory inception of a legal title which 
gives to the person making it a right, against every 
person not having a prior entry, to obtain a- patent 
and to hold the land. The inference drawn from 
this is, that as the law affords no remedy against a 
person who has defeated this right by improperly 
obtaining a prior patent, a court of chancery, which 
can afford it, ought to consider itself as sitting in the 
character of a court of law, and ought to decide 
those questions as a court of law would decide 
them, if capable of looking beyond the patent* 

This reasoning would perhaps be conclusive if a 
court of chancery was, by statute, substituted in the 
place of a court of law, with an express grant of 
jurisdiction in the case. But the jurisdiction exer- 
cised by a court of chSncery is not granted by 
statute; it is assumed by itself: and what can justify 
that assumption but the opinion that cases of 'this 
description come within the sphere of its general 
action? In all cases in which d > court of equity 
takes jurisdiction, it will exercise that jurisdiction 
upon its own principles. It is believed that no ex- 
ception to this rule is to be found in the books, and 
the state of land titles in Kentucky is not believed 
to furnish one. The. true ground of the jurisdic- 
6 
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tion of a court of equity is, that an entry is con- 
sidered as a record of which* a subsequent lo- 
cator may have notice, and therefore must be pre- ' 
sumed to have it; consequently, although he may 
obtain the first patent, he is liable, in equity, to the 
rules which apply to a subsequent purchaser with 
notice of a prior equitable right. This certainly 
b»in^s the validity of the entries before the court, 
but It also brings with that question ever}^ other 
Hhich defeats the equity of the plaintiff. . 

The court, therefore, will entertain jurisdiction 
of the cause, b.ut will exercise that jurisdiction in 
conformity with the settled principles of a court of 
chancery. It will afford a remedy which a court of 
law cannot aiford, but since that remedy is not given 
by statute, it will be applied by this court as the 
principles of equity require its application. 

Neither is the compact between Virginia and 
Kentucky considered as affecting this case. 

If the same measure of justice be meted to the 
citizens of each state, if laws be neither made nor 
expounded for the purpose of depriving those who 
are protected by that compact, of their rights, no 
violation of that compact is perceived. 

The court will proceed, then, to inquire into the 
rights of the parties, and, in making this inquiry, 
will pay great respect to all those princi{des which 
appear to be Ivell established in the state in which 
the lands in controversy lie. 

Taylor holding the eldest patent, it is necessary 
that the complainants below should found their title 
on a good entry. The validity of their entry, there- 
fore, is the first subject of examination. 

It was made on the 17th of October, 1783, and 
is in these words; " Henry Crutchcr and John 
Tibbs enter 10,000 acres of land on a treasury war-, 
rant, beginning at a large blacl^ ash and small buck- 
eye marked thus, I. T. on the side of a buffalo- 
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BooLBT poad leading from the lower blue lick« a N* E« 
Tayloa. course^ and about seven miiea N« £• by K» from the 
said blue licks," &c« 



The only objection to this entry is, that the begin- 
ning is uncertain. 

Were the validity of this objection to be admit- 
ted, it would shake almost every title in Kentucky* 
If it be recollected that almost every acre of gQ||4 
land in that state was located at a time when only a 
few individuals, collected in sisattered forts or vil- 
lages, encroached on the rights of the savages and 
wild beasts of the country, that neither these sparse 
settlers, nor those hardy adventurers who travelled 
thither in quest of lands, could venture out to ex- 
plore the country, without exposing their lives to im- 
minent hazard, that many of those who had thus 
explored the country, and who made locations, were 
unlettered men, not only incapable of expounding 
the laws, but some of them incapable of reading, it 
is not wonderful that the courts of Kentuckv should 
have relaxed, in some degree, the rigour of the rule 
requiring an impracticable precision in making ea- 
tries, should have laid hold of every circumstance 
whi(;h might afford that certainty which the law has 
required, and should be content with that reasonar 
ble certainty which would enable a subsequent loca- 
tor, by the exercise of a due degree of judgment 
and diligence, to locate his own lands on the adja- 
cent residuum* 



\ 



The entry of Crutcher and Tibbs possesses this 
reasonable certainty. ' 

» 

The blue licks was ^ place of general notoriety, 
and there appears to have been no difficulty in as- 
certaining the point from which the mensuration 
should commence. There being only one of the 
three roads leading from th^t point, which ran nearly 
a N» £• course, no subsequent locator could doubt 
on which road this land was placed. '1 he entry 
having called for visit^le objects on the road about 
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seven miles froxn the licks, fkose visible objects Boi»l«t 

might be discovered without any extraordinary ex-- taylo«. 

ertion; and if they could not be discovered, then 

that call, according to the course of decisions in 

Kentucky, would be discarded, and about seven 

miles would be considered as seven miles. But 

those objects remained, and it appears that no diffi* 

culty has arisen, or ought to arise, on this point. 

The jury have found at to be the iieginning called 

for in tbe entry. 

The entry, therefore, of Cruteher an^ Tibbs is 
sufficiently certain, and the court will proceed to 
examine the entry and survey of Taylor. 

This entr}*^ being the last link of a chain com* 
mencing with Jacob Johnson, it is necessary to fist 
Jacob Johnson, in order to ascertain the position of 
Taylor. 

Jacob Johnson's title ts a settlement and pre-emp« 
tion; a certificate for which was granted by the com- 
missioners, on the fth day of January, irso^ in the 
following terms. « 

Peter Johnson, heir at law of Jacob Johnson, de« 
ceased, this day claimed a settlement and pre-emption 
to a tract of land in the district of Kentucky, lying 
on the east side of the buffalo-road leading from the 
blue licks to limestone^ nine miles from the lick 
on the upper road, by the said decedent'^i raising a 
crop of corn in the year 1 776. Satisfactory proof 
being made to thp court, they are of opinion that 
the said Peter Johnson, &c. has a right to a settle- 
ment of 4O0 acres of land to include the above lo- 
cation, and the pre-emption of 1,000 acres adjoiffing^, 
and that a certificate issue accordingly. 

On the 21st of February, 1780, this certificate, so 
far as reapected the settlement of 400 acres, was en- 
tered with the surveyor. 

It is tiie opinion of the court^ that the 400 acre^ 
Vol. V. F f 
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of land "bhould lie entirely on \ the east side of At 
road, that it should begin at the distance of nine 
miles, and that those miles should be computed not 
by a straight line, but according to the meanders of 
the road. 

• » 

. In this respect the court perceives a clear distinc* 
tion between a call for one place by its distance from 
imother, if the intermediate space be entirely woods^ 
or if a stream, which cannot well be followed, passes 
from the one to the other, and where a road is called 
for, which conducts individuals from point to point. 
The distance of places from each other is not generally 
computed by a stream not navigable, but is always 
computed by a road which is travelled. It is, there- 
fore, the opinion of the court that' where, as in this 
case, there is no other call in the entry showing a 
contrary intent, and the entry is placed on a road at 
a certain distance from a given point by which the 
road passes, the distance is to be computed by the 
meanders of the road, and not by a straight line. 

, The beginning of Johnson's settlement being 
found, and its western side being placed along the 
road, the next inquiry is, in what manner the land is 
to be surveyedt 

In order to give certainty to locations of thh de^ 
«cription, the courts of Kentucky have uniformly 
determined that they shall be understood as being 
made in a square^ Johnson's line upon the road, 
therefore, must extend along the road until two 
lines at right angles from each end of this base 
9hall, with a third line parallel to the general course 
of the road, include, in a figure which, if the road 
be seduced to a straight line, would make a square, 
the quantity of 400 ^cres on the east side of the 
f'oad. ' 

The next link in this chain of entries, on which 
the title of Taylor depends, is Ambrose Walden's. 

Op the 22d of May, jrgp, Ambrose Walden en- 
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t^red 1,333 acres on the east side of Jacob John^ Bodlb^ 
son's settlement and pre-emption, on the waters of ^. ^' 
Johnson's fork, a branch of licking, to include 
two cabins on the north side of said fork, built by 
Simon Butler, and to-run eastwardly for quantity^ 

The cabins, it is said, cannot be found; or, if 
found, cannot be distinguished. The waters of 
Johnson's fork would, be too vague, and, therefore^ 
the validity of this entry must depend on the call 
for Jphnson's settlement and pre-emption* 

This is said to be insufficient, because the pre- 
emption had not, at that time, been located with 
the surveyor, and the certificate of the commission*' 
^rs was no location. Johnson's pre-emption, there- 
fore, had, on the 22d of May, 1780, no locality, a 
subsequent entry could not depend upon it; for it 
might be placed in any situation, or in any form, 
provided it be so placed as to adjoin his settlement 
in any point. 

The argument with respect to the pre-emption ap- 
pears to the court to be conclusive. This pre-emp- 
tion right certainly had no locality on the 22d of 
May, 1780, and an entry made to depend entirely 
on it would have been too vague, too uncertain, to 
be maintained. But it does not follow that the en- 
try of Ambrose Walden is void. ' He does not call 
singly for the pre-emption^he calls for " the east side 
of Johnson's settlement and pfe-emption right;" and 
it seems to the court that a fair application • of the 
principles which have governed in Kentucky in 
similar cases, will maintain this location. 

The settlement was actually located ; the pi'e-emp- 
tion, at the time, had no other than a potential exist- 
ence; .and the^ uniform course of decisions appears- 
to have been to discard one call which is either im- 
possible or uncertain, and to support the entry, if / 
there be other calls which are sufficiently certain. 
The decisions have gone so far as to dismiss a part 
of the description of a single call, if other terms of 
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description be sufficient to ascertoin tlie tiring called 
for. Now the call for the, settlement right is Talid 
and certain ; and the court is not of opinion that 
this certainty is rendered uncertain by being united 
to the call for a pre-emption which had no real ex* 
istence. 

The catt^ appears to be substantiaUy the same as 
if it had been for the land of Johnson* His settle- 
ment and pre-emption was perhaps the name whtchf 
in common parlance, designated this land even be-- 
fore the location of the pre-emption, because it was 
appendant to the setdement. It has been decided 
that a call for the land would be .good, and the court 
thinks that decision applicable to this case* 

Against this has been urged the < doubt which a 
subsequent locator would have entertained at the 
time, whether Johnson might not have been permit- 
ted to locate his pre-emption on any land adjoining 
his seitdement, and whether Walden's entry calling 
for that pre-emption might be decided to be good^ 
and to be placed so as to bind upon it» This doubt, 
it is said, though now removed, then existed, and 
would have opersded on the mind of the subsequent 
locator* * 

The force of this argument will not be denied 
But it must also be admitted that it applies with 
equal strength io the course of artificial reasoning 
which has governed the decisions of the courts of 
Kentucky, and on which the titles of the people of 
that country depend* Subsequent locators must 
have doubted in what manner any of these questions 
would be decided. But having been decided, the 
certainty which they have introduced is carried back 
to the time when the location was made, and affirms 
that location* 

It has also been said that it is uncertain which 
side of Johnson's settlement is the cast side, and 
thai^ in point of fact, the upper side, or that furthest 
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ftom die blue licks, faces the east more iteaify thaa 
any other. 

However this fact may be, the court is of opinion 
that the terms of Johnson's entry designate his east 
side. Hia settlement is to lie on the east side of 
the roadi The road, then, in contemplation of the 
locator, forms the west side, and the side opposite 
the road must be the east side. The entry must 
have been so understood by all subsequent locators, 
and when they call for his east side, the intention to 
place themselves on the side^ opposite the road is 
sufficiently intelligible. 

In this, as. in other difficulties which occur in 
the course of the inquiry, it is material to observe 
tfiat the bill does not charge Taylor's entry to be 
void for uncertainty. On the contrary it impliedly 
admits the certainty of his location, and charges 
that his survey does not conform to it. The real 
question, then, is not whether Taylor shall be suf? 
veyed at all, but where he shall be placed. 

The entry of Ambrose Walden, then, will lie on 
the east side of Johnson's settlement, that is, on the 
side opposite the road; and, this point being esta- 
blished, the manner in which his land is to be sur- 
veyed is free from further doubt. It is to be laid 
off in a square, the centre of the base line of which 
is to be the centre of the south-eastern line of John* 
son's settlement. 

The next entry to be considered is that of John 
Walden. He enters 1,666 2-3 acres joining Am- 
brose Walden, on the south and south-east, and to 
run east and south-east for quantity. 

Although Ambrose Walden has no south side, 
yet it is sufficiently apparent that his south-west side 
was intended by the locator. The difficulty arises 
from the subsequent call of the entry to run east and 
south-east for quantity. A line drawn east from 
Ambrose Walden's south-western comer would pass 
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through the middle of his land, and a line drawn 
south-east from the same corner would pass either 
through or so near his land as to make it almost im* 
possible to suppose that the locator could hare in« 
tended to make so long and narrow a triangle. The 
reasonable partiality of Kentucky for rectangular 
figures miist, therefore, decide the shape of John 
Walden's land, and regulate the manner in which 
' this call of his entry is to be understood. Ambrose 
Walden's north-western line must be extended to. 
the south, and a line must be drawn due east from 
his eastern comer, so that a line parallel to his south- 
eastern line intersecting a line drawn south-east 
from the extremity of the north-western line of Am- 
brose Walden continued shall lay off 1,666 2-3 acres 
of land in equal quantities on the northern and 
south-eastern sides of Ambrose. 

It is not to be disguised that there is much 
difficulty in placing John Walden, but the court can 
perceive no mode of placing him more conformable^ 
to the principles which prevail in Kentucky than 
that which it has adopted. 

We are now brought to Taylor's entry. 

On the 22d of May, 1 780, John Taylor enters 
3,000 acres adjoining John Walden on the nortl? 
side of Johnson's fork of licking, on the east and» 
south-east side, running up and down said creek, 
and north for quantity, to include an improvement 
made by Jacob Drennon and Simon Butler. 

There is to John Walden's land no east side, nor 
any side so nearly east as the south-east side.. The 
word side, being in the singular number, and the 
same side answering, better than any other, both 
parts of the description, the land must lie on the 
south-east side. 

It is also thought to be the more reasonable con-* 
struction of the entry that the words, on the north 
side of Johnson's fork, refer to the situation of 
6 
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John Walden^s land, not to the location of Taylor's. ^ 
But this is probably not important in the case. Tay- 
lor is to lie on the south-east of Walden, to include 
au, improvement made by Drenhon and Buder, to 
run up arid down the creek, and north for quantity. 

•• . • • • 

With these calls, it would have been the opinion 
of the court that Taylor could not cross the creek, 
had not his entry called for an object on the south 
side of the creek. That object is the improvement 
made by Jacob Drennon and Simoii Butler. 

It has been said that the country was covered 
with cabins, and that therefore this call was no de- 
signation of the land that was located. This ar- 
gument is correct &o far as it is urged to, prove that 
this would not be sufficient, as a general description, 
to enable subsequent locators to say in what part of 
the country this entry was made. Neither would 
the letters I. T. marked on a tree answer this pur- 
pose. But, when brought into the neighbourhood 
by other parts of the description, these letters serve 
to ascertain the beginning of the entry under which 
the. claim adversary to that of Taylor is supported. 
So Taylor informs subsequent locators of the neigh-' 
bourhood in which his land lies, by calling for Aie 
sQudi-east side of John Walden's entry, on the 
north of Johnson's fork, which is found by a refer- 
ence to other entries which commence at a point of 
public notoriety. When brought to the southreast 
side of John Walden,' he is near the cabin called fo;*, 
and it does not appear that there was, in the neigh- 
bourhpod, any other cabin which this entry could 
possibly be understood to include. This part of the 
description, then, will carry Taylor to the south 
side of Johnson's fork, and, if permitted to cross 
that fork, the favourite figure of the square must be 
resorted to. Against this it is said that, in such a 
case^ the rule of Kentucky will carry him no further 
than barely to include: the object of his call. But 
this rule cannot apply to this case, because it would 
give a sur\'ey the breadth of which would not be 
one thirrj of its length. 
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It is impossible to look at tlie general plat re* 
turned in this case without feeling a conviction that 
the surveyor considered that fork which, in the plat, 
is termed mud lick fork, as Johnson's fork; and 
there is no testimony in the cause which shows that, 
when this location was made, that middle stream 
which runs through Taylor's survey was denomi- 
nated Johnson's fork. The finding of the jury^ 
however, that the roads and water-courses ate.rightly 
laid down, must induce the opinion that this fact 
was proved to them. 

In a case where the mistake is so obvious, the 
rule which, under circumstances so doubtful, rela* 
tive to place, deprives the person, in surveying 
whose property the mistake has been made, of his 
legal tide, appears to be a severe rule to be adopted 
in a court of equity. But such is the situation of 
land titles in Kentucky, that the rule muat be in* 
flexible. 

Taylor, then, must adjoin John Walden on his 
south-east side, where that line crosses Johnson's 
fork^ if it does cross^ it, and if it does not, then at 
its south-eastern extremity, which will be nearest 
Jdhnson's fork. If a square formed upon the whole 
line shall contain less than three thousand acres, 
then two lines are to be extended due north until, 
with a line running east and west, the quantity of 
three thousand acres shall be contained in the whole 
figure. If such a square shall contain more than 
three thousand acres, then it is to be laid off on so 
much of Walden's line as to contain the exact quan- 
tity. 

This being the manner in which it appears to the 
court that Taylor's entry ought to be surveyed, 
it remains, to inquire whether, under the principles 
which govern a Court of equity in affording its aid 
to an equitable against a legal title, the complainants 
below ought to recover any, and, if any, what part 
of the laiids surveyed by Taylor, and, if any, what 
terms are to be imposed upon them* 
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The entry as well as patent of Taylor is prior to Bodt.ey 
that under which the complainants in the district ^ ^ 
court assert their title. Of the entries made within 
their location, therefore, they had that implied notice 
which gives a court of equity jurisdiction of this 
cause* They cannot object to the operation of a 
principle- which enables them to come into court« 
But, in addition to this principle, they must be con- 
sidered as having notice, in fact, of these locations. 
The position of the entries of both plaintiffs and de- 
fendant is ascertained by calling for certain dis- 
tances along the same road from the same object. 
Crutcher and Tibbs, therefore, when they made 
their location, knew well that they included the 
Waldens and Taylor, and that their entry could 
give them no pretensions to the lands previously 
entered by those persons. If, by any inadvertence, 
the Waldens . and I'avlor have surveyed land Ui 

_ m w 

which Crutcher and Tibbs were entitled^ and hav^ 
left to Crutcher and Tibbs land to which the Wal- 
dens and Taylor were entitled, it would seem to the 
court to furnish no equity to Crutcher and Tibbs 
against the legal title which is held by their adver- 
saries, unless they will submit to the condition of 
restoring the lands they have gained by the inadver- 
tence of which they complain. 

The court does not liken this inadvertent survey 
of lands, not within the location, to withdrawing of 
the wsurrant and re-entering it in another place* 
The latter is the act of the mind intentionally aban- 
doning an entry once made : the former is no act 
of the mind, and so far from evidencing an inten- 
tion to abandon, discovers an intention to adhere to 
the appropriation once made. Although their le- 
gal effect may be the same, yet they are not the 
same with a person who has gained by the inad- 
vertence, and applies to a court of equity to in- 
crease that gain« 

Was this, then, a case of the first impression, 
the court would strongly incline to the opinion 
Vol. V. ' o g 
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that Bodley and Hughes ought not to receive a 
conveyance, for the lands within Taylor^s survey, 
and not within his entrv, but on the condition of 
their consenting to convey to him the lands they 
hold which were within his entry and are not in- 
cluded in his survey. But this is not a case of the 
first impression. The court is compelled to believe 
that the principle is really settled in a manner dif* 
ferent from that which this court would deem cor- 
rect. It is impossible to say how many titles might 
be shaken by shaking the principle. The very 
extraordinary state of land title in that country 
has compelled its judges, in a series of decisions^ 
to rear up an artificial pile from which no piece 
can be .taken, by hands not intimately acquainted 
with the building, without endangering the structure, 
and producing a mischief to those holding under 
it, the extent of which may not be perceived. The 
rule as adopted must be pursued. 

Taylor, then, must be surveyed according to the 
principles laid down in this decree, and must con- 
vey to the plaintiffs below the lands lying within 
his patent aptd theirs, which were not within his en- 
try. 



TAYLOR AND QUARI^ES v. BROWN. 



The first sur. ERROR to the district court for the Kentucky 
roiiitery" land district, in a suit in chancery, wherein Taylor and 
warrant in Quarles were complainants against Brown. The 
tiieprii^eqS! ^'i^^ ^^ ^^^ complainants was dismissed by the 

ty. , The sur- COUrt below. 
^•ejis the act 

tion. Both parties claimed under military warrants 

tJof surv*^" '^P^" ^^^ king's proclamation, for services rendered 
is sufficient Ivf- prior to the year 1763. 

dencethat the 

varrant was in rri. i • ^ i • j j ^ • 

the hands of i he complamants claimed under a warrant m 
the surveyor, favour of Anffus M^'Donald^ for 2,000 acres issued 
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the 5th of February, lt74f. The defendant claimed Taylor 
under a warrant in favour of y^fAro Sumner^^ for Browk 
2,000 acres, issued the 3d of December, ITfS* ,,m^\-^^ 
McDonald's survey was made on the 7th of July, That eiause 
1774. Sumner's was made on the 24th of June, ^^ ?f^vbrU 
l'775y and he obtained a, patent on the 5th of Janua- oia, which re« 
ry, 1780. The patent upon McDonald's survey, J[^"^« «J^«2 
was not issued until the 10th of January, 1792; reeorded with- 
so that the complainants had a younger warrant »« two monthi 
and patent, but the elder survey. The defendant u merely ifi! 
had the elder warrant and patent, but the younger rectory to the 
survey. M*Donald's survey included 3^025 acres ; ErnegTeet^to 
Sumner's included, 2,576 acres. The quantity co- record it doe* 
vered by both surveys was 1,080 acres, of which fhetu?^*''* 
Taylor claimed 660, and Quarles, 200; it did not It ianotne- 
appear who claimed the other 220 acres, included thfSepatyiw! 
in th^ interference. veyor who 

made the sur- 

M^Donald's survey was made by Hancock Tay- make out °Uie 
lor, an assistant surveyor of Fincasde county, where P^^ •*'** ««^- 
the lands lay, who, before his return to the office, %q 'done fro^ 
was killed by the Indians on the last of July, 1774, Ws notes, by 
but bis field-books and papers were preserved by lurreyor^^^^^ 
his attendants, and delivered to the principal sur- A sobse- 
veyor of the county, in September, 1774, who made 2?®|^nd inTh*^ 
out a plat therefrom. giuia, without- 

notice of the 

The complainants^ bill charges, that the survey of cannot protect 
Sumner was fraudulently made, so as to interfere himseif by ob- 
with McDonald's. I'he answer denies the fraud; (ier*pftenl 
and there was no evidence of fraud, or even of no- A sui-vey is not 
tice on the part of Sumner. TnciudermoiIJ 

laud than was 

P. B. Key and Rowan, for the complainants, (the "^^^^^ "^ \j 
plaintiffs in error,) contended, that the survey made the warrant 
by Hancock Taylor, and the plat and certificate of sur- ^^^^ to*^he 
vey made out by the principal surveyor, were a good inception of ti- 
execution of the warrant, and were a complete ap- i*^» andthere- 

- , - , , * . * tore, in a court 

propnation oi the land surveyed, so as to give to of equity, the 
M'Donald a prior tide in equity ; and that the sub- P^^^^^n who 
sequent patent related back to the survey, so as to p**ated *^^the 
give to the complainants a better title in equity i«nd has the 
than the defendants. best tiiu, «u. 
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PQpe and Swann^ contra, contended^ 

1 • That it did not appear that McDonald's war- 
ten bb equity fsAt <^ver was in the hands oi the surveyor* 

b impaireil hj 

itiri.ec.*^!jf IS^ 2. That the survey was not recorded within twa 




months after it was made. 

The locattir 

vfifieitHket 3. That the survey was not certified by Hancock 

bimaeif lo find Xavlor, the assistant surveyor who made the survey. 

wiiMte and ma* ^ ^ ^ ^ 

Umd, and hit 4. That the Complainants had a remedy by coveot; 
«|lioir\ii'o^n ^od having neglected to avail themselves of that 
information to remedy^ they could not have relief in equity. 

the pivern- 

ment, and at r«i , • 1 • « « • 

hia own risk. 5. That the surveVi both m law and equity^ was 
S:.Sd « void as to all but 2,000 acres. 

a purchaser 

without no. g^ That the complainants have no equity* 

The equity 

^the prior, j. Upon the first point it was said that the war- 
tends '^to the I'ant is the only authority for the officer to survey 
iU!*piua land the land; and if he never had the warrant, the 
well M*to the whole proceeding is void. It must be proved, 
qnaniiry men- therefore, that the officer had the warrant. 

tinned ID the 

warrant. _ x • . 

2. Ihe act of \T7S^ c. 14. $ 6. requires that 
every survey shall be recorded by the surveyor, in 
a book kept h^ him for that purpose, within two 
months after the same shall be made. This was a 
condition precedent to the validity of the survey* 

3* The survey was not certified by Hancock 
Taylor, the assistant surveyor who made the sur- 
vey. 

It is an incontrovertible position, that when the 
law entrusts an officer to do an act in pais^ he is 
the only person who can certify the act done. A 
deputy surveyor, or a deputy sheriff does not de- 
rive his authority from the principal surveyor, or. 
the high sheriff, but from the law. The principal 
has only the appointment of the deputy^ but bis 
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9UtKority to act as, and for the principal is derived 
from the law. There can be no evidence of a sur- 
vey, but the certificate of the officer who made it. 
If a man went td make a settlement, but should be 
killed on the way, it is true, the act of God pre- 
vented, but still it was no settlement. 

4. The complainants had a remedy by caveat^ 
when they might have established their title at law. 
Having lost this remedy by their own negligence, 
it is contrary to the principles of equity to aid them. 

5. The purvey was void as to the surplus, beyond 
the 2,000 acres authorized by the warrant. As ta 
this surplus McDonald was a mere volunteer ; he 
paid no consideration ; it was a fraud upon the 
state ; and a mere survt* y, without the authority of 
a warrant, can give no title in equity. Hughes* s Rep* 
%!• 26. Dougherty v. Croiv. SneetPa Kentucky 
Casea^ 9. Ward v. Kenton. Sugd. 200, 201, 202. 
1 Fonb. 348. 

6. The complainants have no equity. The defend- 
ant was a purchaser for a valuable consideration 
without notice of any title or claim by McDonald. 
No fraud or notice is brought home to Sumner. 
He purchased the land fairly; ht has paid for ic and 
obtained the legal title; and he musi hold it until 
some other person shows a better title in equity. 

There is no evidence of notice, even if the depo- 
sitions can be read which are sent up with the re- 
cord; of which there is strong doubt; for the jury, 
according to the practice in Kentucky, has found 
all the facts in dispute between the parties. 

Even if one of the depositions should contradict 
the answer, yet a court of equity Will never decree 
against the defendant's answer, upon a single depo- 
sition, unless it be strongly corroborated by circum- 
stances. 
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Taylos [Livingston, J. Are those the depositions upon 
j^^' which the jury acted in finding the facts? If they 

are, I, for myself, should consider the finding con- 
clusive ; and that we could not look into the depo* 
sitiqns. 

Marshall, Ch. J. When the first case of a 
suit in chancery of this kind came before this court 
from Kentucky, the court was struck with the irregu- 
larity of the intervention of a jury to ascertain the 
facts in any other mode than by an issue directed 
by the court as a court of chancery; and as this 
court is only authorized to proceed in chancery 
CB^ts according to the principles and usages of 
courts of equity, the court was disposed to disre- 
gard facts thus found. 

The court felt no difficulty in looking into the 
depositions, but their doubt was, whether they should 
take into consideration the facts found. However, 
as such a practice was said to have been established 
in Kentucky, the court agreed to look into the facts 
found where they were not inconsistent with the 
depositions in the cause* I think the first case of 
this kind which came up from Kentucky was that 
of Taylor and Bodley*'] 

If McDonald ever had equity, he has forfeited 
it by his negligence. No step was taken to com- 
plete the title from 1774 to 1792, a period of eigh- 
teen years. 2 Wash. 106. Pickett v. Dowdall. 2 
Wash. 121. Curry v. Burns. 1 Wash. 116. White 
V. Jones. 

The doctrine of relation applies only to the 
parties themselves, viz. to M'Donald and the com- 
monwealth of Virginia. It does not apply where 
the rights of third p&rsons are concerned. Co. Litt. 
190. Plowd. 188. 2 Vent. 200. 2 Wash. 113. 
120, 121. 

« 

JRorvanj in reply. 

1. It was not necessary that the warrant should 
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have been in the hands of the surveyor. It was Taylor 
sufficient authority to him to survey the land if he brown. 
knew that such a warrant existed. But if it were 
necessary that he should have had it in his hands, 
the presumption arising from his having made the 
survey is strong that he had the warrant, and is 
sufficient proof of that fact until the contrary be 
proved. The bill avers that the warrant was de« 
livered to the surveyor. The answer does not deny 
it, and there is no evidence that it was not. It is 
a matter only between the complainants and the 
surveyor, and no other person can take advantage 
of it. It was no injury to the defendant* 

2. The recording the survey within two months 
was a duty imposed by law upon the surveyor, ^nd 
he was liable to a penalty if he neglected to do so ; 
but his neglect could not invalidate the survey. It 
does not appear upon the record that the survey was 
not recorded within the two months. The pre* 
sumption is, that the officer did his duty till the 
contrary appears. The act of 1748 requires the 
surveyor to return a list of his surveys to the col- 
lege of William and Mary, who were entitled to 
certain fees upon every survey. It cannot be con- 
tended that the si^^rveys were void if the list was 
not returned. There are a number of other things 
required of the surveyor by that act, yet it was 
never supposed that his neglect to do them would 
vacate his survey^. The recording was not intend* 
ed as notice to others, because the surveyor was 
expressly forbidden by law to give a copy for twelve 
months. The only notice which the legislature in- 
tended should be given to subsequent purchasers 
during that period was the marking and boundiQg 
the land* 

The survey is the appropriation. Sumner had all 
the notice which the legisls^ture intended he should 
have. The depositions show that the land was ac- 
tually marked and bounded ; and that the xparks 
and bounds were a matter of public notoriety. 
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The act of recording was a duty which the offi- 
cer was bound to perforin. The coniplainants could 
not compc) him to pt-rform it, and therefore they 
ought not to suffer if he neglected it. The issuing 
of the patent is strong evidence either that the sur- 
vey was recorded in time, or that the want of such 
record did not invalidate the title. The register of 
the land> office was the person best acquainted with 
all the prerequisites to a grant. After a lapse of 
thirty years, all these prerequisites are to be preserv- 
ed until the contrary appears. 

3* It was not necessary that the plat and certificate 
should be made out by the same officer who made 
the survey. Every thing that is done by a deputy 
surveyor is supposed in law to be done by the prin- 
tipal, and when the principal himself undertakes to 
act, there can be no question. The principal . is the 
only officer known to the law whose certificate can 
be respected. If the deputy acts, it is in the name of 
his principal* The making out of a plat and certifi- 
cate from the field-book is a mere mechanical ope- 
ration. It may as well be done by another as by 
the officer who actually ran the lines. 

4. The complainants were not bound to file their 
caveat. The delay is no argument against their 
claim. It appears from the record that the patent 
was made to the heirs o/ devisees of McDonald. 
His death, and their minority, account for the ap- 
{>arent delay. 

5. As to the surplus. There never has been a 
survey vacated in Kentucky because it contained 
more land than the warrant required. If the lines 
had comprehended less, the party must have been 
the loser. If they comprehend more, it docs not va* 
cate the survey. The case of Beckley v. Bryant 
Sneed^ 107. is decisive as to that point. 

6. As to the equity of the case. It is not neces- 
sary now to inquire how the courts in Kentucky 
first obtained a chancery jurisdiction in cases of this 

5 
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Icuid* By a Idng course of practice, the question of Tay«lo» 
iirterferiag surveys, or entries^ has been a question Rwown. 
in equity^ It is a mode of getting behind the patent. ~ 

An elder patent is only considered as a means of pro- 
tecting the prior equity. SneeJ^ 231. 233. 248* 267» 
2B3. 331. 

The Bi^rvey of McDonald was a prior appro- 
priation of the land. It was no longer waste, vacant, 
or unappropriated land* It was not a subject for 
Sumner's warrant to operate upon. Lapse of time can- 
not enfeeble a claim. It either decoys it altogether, 
or it has no effect. 

If the court would restrict McDonald to his 2,000 
acres, where shall they be laid off f The impos- 
sibility, of locating them, so as to designate the sur- 
plus^ is a sufficient reason for not adopting the prin«- 
cple. 

March 1. 

MaAsBale, Ch« J. delivered the opinion of the 
court. 

In this ease the title of both parties originates in 
surveys made by the surveyor of Fincasde county, 
previous to the passage of the land law of Virginia. 
Both surveys were made on military warrants issued 
under the proclamation of 1763. The survey un- 
der which the, plaintiffs claim, being prior in point 
of time, diey have the first equitable title, and must 
prevail, unless the objections made to that survey 
be valid, or unless their equity is defeated by the 
circumstances of the case. 

Several objections have been made to the survey, 
4!iM!hof which will be considered. 

%• It is said that the warrant was not in posses- 
sion of the p'fincipal surveyor when the survey was 
made. 

Vo», V. Hh 
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The answer given to this objection is conclusive. 
The warrant is an authority to, and an injunction on, 
the surveyor to lay off 2,000 acres of vacant land 
which had not been surveyed by order of council, 
and patented subsequent to the proclamation* Whe- 
ther acu under this authority are valid or void^ if 
the authority itself be not in possession of the offi- 
cer, is perfectly unimportant in this case i because . 
the court considers the certificate of the surveyor 
as sufficient evidence that the warrant was in his 
possession, if, in point of law, it was necessary that 
it should be lodged in the office. That certificate 
is in the usual form, and states the survey to have 
been made by virtue of the governor's warrant, and 
agreeably to his majesty's royal proclamation. 

2. The second objection is, that the survey does 
not appear to have been recorded within two months 
after it was made. 

The opinion, that this oinission on the part of the 
surveyor avoids the title which accrued under the 
survey, is founded on the 6th section of an act 
passed in the^year 1748, entitled, ^^ An act directing 
the duty of surveyors of land." In prescribing this 
duty the law, among other things, enjoins the sur- 
veyor *^ to enter, or cause to be entered, in a book 
well bound, to be ordered and provided by the 
court of his county, a true, correct and fair copy and 
plat of every survey by him made during his con- 
tinuance in office, within two months after making 
the same." 

This section is merely directory to the surveyor. 
It does not make the validity of the survey depend- 
ent on its being recorded, nor does it give the pro- 
prietor any right to control the conduct of the sur« 
veyor in this respect. His title, where it ean com* 
mence without an entry, begins with the survey ; 
and it wo&ld be unreasonable to deprive him of that 
title by the subsequent neglect of an officer, not ap- 
pointed by himself, in not performing an act which 
the law does not pronounce necessary to his title. 
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the performance of which he has not the means of Taylor 
coercing* BrJ'ww. 

If the omission to record the survey in two months 
would avoid it, then, the omission of any other act 
enjoined by the same section would equally avoid it. 
The surveyor is directed to see the land "plainly 
bounded by natural bounds, or marked trees/' Has 
his conforming to this direction ever been inquired 
into, in a contest respecting the validity of a sur- 
vey ? Would any gentleman of the bar contend that 
the land was not plainly bounded, and that, for this 
reason, a survey actually made was void ? He is, 
within five months, to deliver to his employer a plat 
and certificate. Suppose six months should elapse 
before he complies with this duty,' is the survey 
void? He is to certify the true quantity of land 
contained in the survey. Would the gentlemen 
from Kentucky be willing to adopt it as a principle 
that every survey expressing a quantity more or less 
than the true quantity is absolutely void f He is to 
state the. water-courses, and also, the plantations next 
adjoining* Should any one of these be omitted, is 
the survey void I He is to return a list of surveys 
in the month of June annually to the clerk's office. 
Should he fail in this, are the surveys void ? On 
these points it is impossible seriously to insist ; and 
the court can perceive no distinction between them. 
They are all merely directory to the officer, and 
none of them affect a title which commenced before 
they .are to be performed. He is subjected to a 
penalty for failing in any one of these duties, but 
his performing, or omitting them is unimportant to 
the rights of those for whom surveys have been 
made. 

a. The third objection is of more weight. It is, 
t^t the survey must be certified by the person .who 
made it, and can be; authenticated in no other man- 



That, in point of fact, this survey was certified 
as made, is not doubted. But it is said that the 
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TAYtom plat aod 'certtftcate want those appcopmtc 'totam 
BaowN. which alone the law will receive as evidence of 
their verity* 

The gurvey wa« made hy Hancock Tayknr, assist 
ant surveyor of Fiacastle conaty, from whose ^ftelA- 
notes, the plat and certificate were made out by his 
principal, who aha signed them. Hancock Taylor 
was prevented from performing thia daty by a 
mortal wound received from the Indtans. U is tta^ 
derstood to be usual for the assistant, where sai»* 
veys are actually made by Mm, tp sign the ^^ aasd 
certificate, which are also signed by his principaL 

The 46th section of the act, " for settUng tlwe 
titles and bounds of lands, and for preventing un* 
fewful hunting and ranging,'^ enacts, ** that every 
survey of lands intended te^ be patented shattbe made 
and returned by a sworn surveyor duly commisBiOB" 
ed for that purpose-*? 

Let us inquire whether, under this sccticm^ the 
plat and certificate must be made out by the person 
who made the survey, and whether a survey ac- 
tually made by an assistimt must be platted aadcer* 
tified by him. 

It may be of some importance, ii^ the consiractifm 
of this section, to inquire whether the return alUided 
to is to the office of the principal surveyor, or to Ciie 
land-office, out of which the patent is to^ htv^* 

In construing this secdoa, the accdmpanying^sec^ 
taons afford us no aid. But the general ol^ect <^ 
the act, and the allusion to patentings which is nsade 
in the section, would lead to the opinion that returns 
to the land-office were in contemplation of Ae legis-r 
lature. If we examine the laws generally, we shall 
find that naost usually the word *-*• surveyor?* is ap- 
plied to the principal, xand where the law alludes t» 
the assistant, he is designated by the term ^^ assist* 
ant surveyor." If the return directed by this sec- 
tion is to be made to the land-ofice, tor the pur- 
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pOM of ohtMning a patrnt, tkc^ tke prkidfpal sun* 
▼eyor is: the peraoft who is to <cfrv^y U^ and a Aurv«y 
actu^y ton by biasAelC^ or br Hi8a3aiata11t4.isto.be 
coostdered^ in iaVf a&asurv.e3raBHade'by UoiseU'. It 
is believed; to be most usuaI: for ahe'^Ut andcertifi-* 
cate retumed to the land-office^ to/fifi sogdad by the 
principal: aiad by.liis aaaifitaBt ; but this, section aetms 
not sorequiara bodu The>sigiiatace of .ibe assistant 
iatfae justification to theprittcipfil for recording and 
certifykiig ^He survey, andis dbe best testimony that 
it has been made; but the law does not require^ ip 
terms, that whe;re that beat testimony is unattaina- 
ble,.no other shaU be received** So far os. the section 
whiolk has been recited goes^ the signature of the 
prinjoipalraurveyov sufliciently authenticated this plat, 
and that a patent has issued i^H>n it^ is proof that 
aueh was d^c opinion, entertaiaed in the hind-office. 
A patent cectfiinly does not issue of course, imlesfs 
the papers on which it issues ^e regular. A plat 
not legally audienticated is no. plat, and the register 
cannot justify isauinga patent on it. 

This conaidet ation certain^ deserves some weight: 
but if the couiPt inspect thi^ sectiouv it seems, in fair 
construction, to require only the signature of. thje 
principal surveyor^ who, consequently, judges, in the 
first inat^ioe, of the testimcmy which wilk enable him 
to c^stify a survey. If the signatace€kfithfL>as&iataot 
can.be (iB&pensed with^ then^ other, tcstsmogay than 
Us stgaaititRe may authorize the principal to cariafy 
a* surrey ; and<if, in any possible case^ other testi- 
BKMiycan be deemed component, it. sureiy. may. in 

If the return directed by this section .be:;u^de»- 
stood to be a return to the offiiee of the. principal 
si^nreyor^ it. is necessary tor inquire wihat^itia* that 
tile section exacts. It is^ that the ^^ survey ahitU be 
made and returned by a sword mirveyotrv'' -not that 
the plat shall be made out and^ certified to the;prin^ 
cipal by the aasiatant who^ run the iites« The 
courses and distances Contained in the field- book of 
the aasistam, represent to. the principal as . correctly 
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«nd asintelligtbly the survey aetujaUy ma'de^^ as- tke 
)4at and certificatecouldf do. From these data he.b 
as capable of placibg on his recotd-book a correct 
plat, and of retumiag that plat to the lanldroffice, as 
if the lines o£;the survey had been placed on paper by 
the asdkifti^t himself. It would seem reasonable, 
tiierefDre, even on this construction of the' s^ectlon^ 
in the actual case where, death has disabled> the as- 
sistant from' platting his works^ to G<Misider the law 
as satisfied i3y the delivery of those works to. the 
principal surveyor* ' • 



t, 



The " act directing the duty of surveyors of 
land" does not appear to this court to contain any 
provisions which are opposed to; the construction 
here made of the preceding act of the same ses*- 
ston* The 6th section of that act^ which has been 
particularly referred to by counsi^l, prescribes the 
duty of surveyors, but contains no direction re« 
specting the signature of plats and certificates, ex«- 
cept this : " Every surveyor making a survey of 
land shall see the same plainly bounded by natural 
bounds,, or marked trees, and within fivecmonths after 
survey, shall deliver to his employer^a plat and cer- 
tificate thereof." . ' 

• . a -  

It has 'never been understood that this plat and 
certificate may not be delivered by the principal ; 
-and other parts of this section show that the duties 
enjoined, are some of them to be perfooned by the 
principal. The section proceeds to say, ^^ and shall 
also enter, or cause to be entered, in a book wdl 
bound, to be provided by the court of his county, a 
true, correct and fair copy and plat of every survey 
by Aim made." Now this book is the book of the 
principal. It is, of couise, his duty to sdperiiiljend 
the entries in it. They are to be ** of the surveys 
by kim made." The survey made by the assistant, 
is^ then, to be entex^ed. by the principal 'as a survey by 
hzm madcb He is also to return annually a list c^Che 
surveys by h&n made^> to the county court cleid^V 
office. This return is made by the prkicipal. Cer* 
tiunly die list must inchide all the surveys made by 
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iiis'assistatits. They also are considered as made by Taylor 
him. U|)on a vitw of the whole section, the^ court Browx. 
perceives nothing in it which renders it improper 
for the principal to plat and certify a survey made 
by his assistant whose field^notes are returned: 
complete to him, and who has been disabled by 
death from makmg the plat himself. 

' ' ' = • .  

This construction is very much strengthened by 
the terms of the act of 1779. That act declares 
** that all surveys of waste and unappropriated land 
made upon any of the western waters before the 1st 
day of Januaiy, 1778," "by any county survey or, 
commissioned by the masters of William' and Mary 
college, acting inrconformity' to the laws and rules of 
government dien in force, and founded either upon 
chartery ' &c# " or upon any warrant from the go- 
vernor fot the time being, for military service, in. 
virtue of a proclamation either from the king of 
Great Britain, or any former governor of Virginia, 
shall be and are hereby declared good and valid ; 
but that all surveys of waste and unpatented lands 
made by any other person, or upon any other pre- 
tence whatsoever, shall be and are hereby declared 
null and void." 

Notwithstanding this declaration, we find that 
patents have actually issued, under which both 
parties in this cause claim, on surveys made not by 
the. county surveyor in person, but by his assistant. 
It ia ^perfectly well known that a great proportion 
of the surveys recognised by this act have been 
really executed by assistant surveyors. Upon what 
principle of construction are they brought within 
the act ? Clearly upon this. The law, so far as 
respects the validity of the survey, considers the act 
of the deputy as the act of his principal. A sur- 
vey made by an assistant is, in law language, made 
by the principal. And if this idea be taken up on 
so material a clause as that which confirms or inva- 
lidates every survey previously made, and which is 
expressed in terms much more explicit and decisive 
than any of the clauses in the preceding acts, must^ 
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On this subject we find no act of Virginia under 
the regal government. At that time the governor 
and council constituted a branch of the legislature 
and the general court of. the colony. They alsa 
held a distinct court in the council chamber for the 
trial of caveats^ their decisions on which were regu- 
lated by rules established by themselves. These 
rules, it is believed, are lost; and it is also believed, 
that the means of ascertaining satisfactorily what 
they were, are no longer attainable. The land law 
of 1 779 was framed by men who understood them, 
and it is not unreasonable to suppose that, in draw- 
ing that law, some respect was paid to them. That 
law gives a caveat against a survey not returned to 
the land-office within twelve months after it is made, 
or whose breadth shall not be one third of its length, 
but gives no caveat on account of surplus land con- 
tained in a survey, nor does it indicate the idea 
that, on a survey containing such surplus, a caveat 
could not be supported. If such survey is not 
absolutely void for the whole, the difficulty of 
assigning the exact quantity is sufficient to have 
induced legislative regulation, had it been contem- 
plated as the subject of a caveat. It would seem 
that, for security in this respect, the government 
trusted to the oaths prescribed for surveyors and 
chain carriers. It is also worthy of remark, that 
the law of 1779 superadds to the restrictions fo^'- 
merly imposed on taking up surplus lands contained 
in any patent, that it can only be done during the 
life of the original patentee, and before any aliena- 
tion has been made. 

It is also to be observed, that the act of 17T9 
confirms this survey, and it is understood that no 
previous entry was deemed necessary to its validity. 
The entries made on treasury warrants are most 
frequently in such terms that a survey for a greater 
quantity of land might be considered as being so 
far contrary to location, and might be restrained by 
the location ; but, where there is no entry, the difli* 
culty of restraining the survey is much increased, 
because there exists no standard by which to reduce 
it. There is, indeed, a standard as to quantity, but J 
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not as to form and place. The survey is an appro- Taylor 
priation of a certain quantity of land by metes and brown. 
bounds, plainly marked by an officer appointed by 
the government for that purpose, and if would seem 
that the government receives his plat and certificate 
as full evidence of the correctness of the survey. 
This being the case, it is admitted by the govern- 
ment to be an appropriation of the land it covers, 
and it is difficult to discern a rule by which the sur- 
vey could be reduced on a caveat by the owner of 
an interfering survey, unless the entry on which it 
was made was in such terms that the excess might 
be considered as surveyed contrary to location. 
For to every and to each part of the land surveyed, 
its owner has an equal right. 

Whatever rules might have been established in 
the tribunal having jurisdiction of the subject, un- 
der the regal government, the caveat in this cause, ^ 
had one been entered, must have been regulated by 
the act of 1779* That act gives validity to both 
surveys; and although it directs caveats depending 
in the council chamber, at the commencement of the 
revolution, to be transferred to the general court, 
and to be tried by the rules which governed when 
they were entered, it subjects future caveats to the 
law then introduced. Under this law, as has al-^ 
ready been stated, the court can perceive but one 
principle on which a survey can be reduced on a 
caveat J and that principle is inapplicable to this case. 

In conformity with this opinion is that of the 
judges of Kentucky. Not a case existSi so far as 
the court is informed, in which, on a caveat^ the 
quantity of land in the survey of plaintiff or defend- 
ant has been considered as affecting the title, upon 
the single principle of surplus. Yet the fact must 
have often occurred. And in the case of Beckly ». 
Bryan and Ransdale, the contrary principle is ex- 
pressly laid down. In that cause the court said, 
" It is proper to premise that there is but one spe- 
cies of cases in which any court of justice is autho- 
rized by our land law to devest the owner of a sur- 
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xty 4^ the surplus iacUidt;4 witKin itfi boundnrUs^ 
oaxn^ly, ivhere i^he suryey w^$ jn^de posterior $9 
M entry made by another p^^npn fm dae same^lsiod ; 
^d to do jnore woiUd bf urueqiial, and mxjnst^ fnasr 
^uch «s a .9^y^y yihi^h is itoo «0l^ canx^pt be £il- 
^g<d* 

This position, it is true, was laid down in a con- 
tft^t between a miUtary survey and a patent on a 
ilreasur}' warrant* 0ut it is laid down in terms 
jeqji^aUy a|>pUcabk lio a contest betweep two military 
j^ufveys ; and the court does not understand that 
.the law h;^ ever beeo oidiberwiae uaderatood in Ken- 
.tucjcy. 

The opinions delivered by the judges of appeals 
fof Virgjj^ia in the case of Johnson v. Buffaigton^ 
St Jf^a^A. 116. would inicUne this pourt very much to 
.the opapip^ tl^at the 9^\»» rule prevailed in the 
^uncil chaimber bt^orp thie revolution. in that 
fcase, innder a warrant from Lord Fairfax for 300 
{|cre9 of laady 450 acres had been surveyed, and 
$he ei^ce^s afipeared on the plat. This survey had 
)iMn in the office many yjears, and was clearly 
^rfeit^bjk j but Lord Fairfax had not taken ad- 
vantage i^ the forfeiture. After his death a patent 
issued on a subsequent entry and survey, and the 
ps^tentee was decreed to convey tp the person claim" 
ing under the prior entry. In delivering his opir 
pion jMidgP Fleming said, ^^The first objection 
made by the counsel for the appellant is, that the 
siirvey does not pursue the 'warrant; but I think 
there is no weight in this^ as the variance is only 
in the quantity. If the land had been imperfectly 
described, it might have been fatal." 

Ji^dge Carrington said, ^^He did not consider 
{he variance between the warrant and survey, as to 
the quaiutity, as being pf any consequence.'^ 

The President, who had been an eminent practi- 
tionci ip th^ cpuncU chamber, said, ^^ He felt nm 
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difSculty about the variaoce in the quantity of the Taylou 
land." 

» 
The rules established by Lord Fairfax were 
known to conform to those of the crown, and the 
declarations of the judges in this .case, all of whom 
were acquainted, in some degree, with the usages 
under the regal government, make a strong impres- 
sion on this court in favour of the opinion that, io 
the council chamber, the law was understood to be, 
that excess in the survey was not to be regarded. 

The law of this case, then, so far as respects the 
state of title previous to the emanation of either 
grant, appears to be with the first survey. It re- 
mains to inquire whether a court of equity will re- 
lieve against the legal title acquired by the first grant. 

The principle on which relief is granted is, that 
the patent, which is the consummation of title, does, 
in equity, relate to the inception of title ; and, there- 
fore, in a court of equity, the person who has first 
appropriated the land in contest has the best title, 
unless his equity is infipaired by the circumstance^ 
of the case. 

In this cause, the first patentee is said to be a pur- 
chaser without notice. But, for the reasons aSsigUT 
ed in a former part of this opinion, the court does 
not consider him as clothed with that character. 
His warrant authorizes him to survey waste and un^ 
appropriated lands, and he undertakes himself tp 
find lands of that description. 1 he government acts 
entirely on his information ; and the terms of hi^ 
grant are, that the lands were waste and unappro? 
priated. It is not for him to say that he had mis? 
infoimed the government, and had surveyed appro- 
priated instead of vacant lands, and had thereby 
entitled himself to be considered as a purchaser 
without notice. 

Neither does the court conceive (hat the plaintiffs 
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Taylou have forfeited their right to come into a court of 
equity, by iheir negligence. 

In the case of 1 Wash. 116* the prior right of 
the plaintiff had been absolutely forfeited, so that the 
defendant had the first title both in equity and 
law, and the plaintiff's bill was dismissed because 
he failed to prove the fraud which he alleged, and 
which was, in that case, necessary to give the court 
jurisdiction. 

In the case of Picket and Dowdale* and of Currie 
and Burns, there were both forfeiture and abandon- 
ment. 

In the case of Johrifion and BronrVy 3 Ca//, 259. 
more than sufficient time had elapsed between the 
entry and survey of the plaintiff to produce a for- 
feiture ; but, by the old law, notice was to be given 
by the surveyor before a forfeiture could take place, 
and this fact was not proved. During forty years 
this entry had been totally neglected ; and the court 
was of opinion that, after such a lapse of time, 
the fact of notice by the surveyor might be pre- 
sumed. This case then also turned on the principle of 
forfeiture. There were, besides, a great many cir- 
cumstances in Johnson's title which gave a strong 
bias to the judgment of the court. 

The difference between the case under consi- 
deration, and those cited is apparent. But the case 
of Johnson v* Buffington was much stronger than 
this. The prior survey was actually forfeitable, but 
had not been forfeited; and in that case, after a 
much longer time than exists in the present, a court 
of equity supported it against the eldest grant. 

The general principles which have been relied on, 
in this branch of the argument, cannot be considered 
as applicable to a case in which the act, which con- 
stitutes the foundation of the charge of negligence, 
was performed within the time allowed by statute 
5 



V. 

Brown. 
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for its performance. The circumstances, which ex- Taylor 
cused the owners of military surveys for not return- 
ing them, were before the legislature and have been 
declared, by law, to be sufficient. 

But it is contended that the plaintiffs can have no 
equity beyond the 2,000 acres contained in the war- 
rant on which McDonald's survey was made* 

If this court is to consider itself as merely sub- 
stituted for a court of law, with no other difference 
than the power of going beyond the patent, this 
question is already decided. But, in the case of 
Bodley and Hughes v. Taylor^ an opinion was in- 
dicated that its jurisdiction, not being given by 
statute, but assumed by itself, must be exercised 
upon the known principles of equity. This opinion 
is still thought perfectly correct in itself. Its appli- 
cation to particular cases, and indeed its being con- 
sidered as a rule of decision on Kentucky titles, will 
depend very much on the decisions of that country. 
For, in questions respecting title to real estate espe- 
cially, the same rule ought certainly to prevail in 
both courts. 

But, in its equity, this case differs essentially 
from Bodley and Hughes v. Taylor. In that case, 
Taylor had the eldest entry as well as the eldest 
patent. In this, the eldest equitable right is with 
him who holds the eldest^ grant. In that case, the 
variance between the entry and survey of the elder 
right is established by a set of rules growing out of 
expositions subsequent to the survey. In this, the 
eldest grant is founded on a survey made on land 
which, in point of fact, was previously appropriated. 
But, which is of great importance, in that case, the 
terms oT the subsequent location prove that the loca- 
tor considered himself as comprehending Taylor's 
previous entry within his location, and, consequent- 
ly, did not suppose so much of the land covered by 
his entry as being then subject to appropriation. 

• Quare, youngest ? 
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He either did not mean to acquire the head t^hin 
Taylor^s entry, or he is to be poifsidered as a man 
watching for the accidental mistakes of others, and 
preparing to take advantage of them. What is 
gained at law by a person of this description, equity 
"trill not take from him ; but it does not follow that 
equity will aid his views, and give more than the law 
gives him, by allowing him to hold what he has le- 
gally gained, while he demands what is legally lost. 

In this case, M'Donald supposed himself to be 
appropriating, and in fact was appropriating, land to 
which no other had, at the time, any pretensions. 

tn addition to these strong difFereftces, in equity, 
between, the two cases, no decision of Kentucky was 
shown to the court, which was applicable to the case 
of Bodle^^ and Hughes v, Taylor. But the case of 
Beckly v. Bryan and Ransdale is conceived to be 
an authority in point for this casei rhe decision of 
the court of appeals of Virginia, in the case of Raf- 
fington and Johnson is also considered as expressly 
in point, ana is to be respected, because both these 
surveys were made while the country in which they 
were made formed a part of Virginia. 

It is. thought not absolutely unimportant, in a 
court of equity, that one of the circumstances has 
occurred, which, at l^w, rescues the surplus land in 
McDonald's patent from the possibility of being ac- 
quired by any other person. An alienation has 
taken place. The decree, therefore, of the court 
for the district of Kentucky, is to be reversed, and 
the defendant must be decreed to release to the 
plaintiffs, respectively, the lands within SumneFs 
patent which lie within the lines of the laud ccwr- 
veyed by McDonald's heirs to them respectively. 
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Tbk U. S, 

V. 

Ajithvr. 

THE UNITED STATES v. JOHN ARTHUR AND 

ROBERT PATTERSON. 



ERROR to the Kentucky district court of the Ti^e wmt of 
United States, in an action of debt on a bond for S^Jiti^ ^l 

6)000 dollars* bond in ple» 

pfperfora^aope 
• • '• tataL 

The capias ad respondendum issued on the 38th Upon demur- 
of June, 1803, returnable to the first Monday of j;^^;^^'*'«J'***«- 
July in the same year^ and was served on the 30th ^vt must be 

of June* againrt thepai^ 

ty wjjo coin« 
mits the ^t 

The declaration was in the usual form of an ac- «n^>^- 
tion of debt for the penalty of the bond with a pro* 
JkrU but without setting forth its condition or any 
Weach thereof. 

The defendants, without praying oyer, pleaded as 
follows : ^^ And the defendants, by their attorneys, 
come and defend the wrong and injury when and 
where, &c. and for plea say they have well and truly 
kept and performed^ and h^ve faithfully executed 
and discharged, all and singular the duties enjoined 
on them by the laws of the United States, and the 
conditions in the writing obligatory in the declara^ 
tion mentioned) and this they are ready to verify," 

' The plaintiffs replied, that they ought not to be 
barred, ^c. because they say ^^ that the said defend- 
ants have not well and truly kept the several condi- 
tions in the said writing obligatory, as they in pleadi- 
ing have alleged, but ha^e broken the san^e in this, 
to wit, that the said John Arthur, although duly 
appointed to the office of collector of the revenue 
for the first division of the first survey of the dis- 
trict of Ohio, as stated in the said condition, had 
not, at the time of executing the said writing obliga- 
tory, executed and discharged^ nor after the exectp^ 

Vol. V. K k 
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Th> V. s. ^QQ thereof, did he continue to execute and dis- 
ARTfiuR. charge faithfully all the duties of said office ; and 
oho Jailed to settle his accounts with the proper offi-- 
cer according to law for more than six months pre- 
vious to the institution of this suit, and qho failed 
to pay over to the proper officer the duties which 
were collected^ or the duties which -by lawy and the 
dccounts rendered by the aaid John^ he was bound to 
collect and pay over ; and is in arrear to the said 
United States in the sum of sixteen thousand, one 
hundred and eighty one dollars and fifteen cents, due 
from and unpaid by him in his said office of col- 
lector as aforesaid ; and this the said plaintiffs /»rat^ 
may be inquired of by the country ^^ 

To this replication the defendants demurred spe- 
cially, ^^ Because this suit is prosecuted under the 
14th section of the act of congress passed in the? 
month of July, 1798, c. 88. entitled, ^ An act to 
regulate and fix the compensation of the officers em- 
ployed in collecting the internal revenues of the 
United States, and to ensure more effectually the 
settlement of their accounts,' which section is in the 
following words, to wit : ^ The bond of any super* 
visor or other officer of the revenue, who shall 
neglect or refuse, for more than six months, to make 
up and render to the proper officer, bis accounts of 
all duties collected or secured, pursuant to such 
forms and regulations as have been, or shall be^ 
prescribed, according to law, or to verify such ac- 
counts on oath or affirmation, if thereto required, or 
to pay over the moneys which shall have been col- 
lected, shall be deemed forfeited, and judgment 
thereon shall and may be taken at the return term 
on motion, to be made in open court, by the attor- 
ney of the United States, unless sufficient cause to 
the contrary be shown to, and allowed by, the court ; 
provided always, that the writ or process in such 
case shall haVe been executed at least fourteen days 
before the return day thereof;' 

^^ And the plaintiffiB, in assigning the breach in the 
following words, to wit, ' And also failed to pay 
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4vcf to the proper officer the duties which were col- The u. 8. 
lected, or the duties which by law, and by the } ^' 
accounts rendered by the said John, he was bound ^''^"^*' 
to collect and pay over,' have assigned the said 
breach neither within the letter nor the meaning of 
the said section of the said act of congress; but 
the same is calculated to charge the said defendants 
with the amount of the duties due within the said 
first division of the first survey of the district of 
Ohio, whether th^ same is collected or secured, or 
not, or whether they, could or might have been col- 
lected or not." 

This demurrer being joined, the judgment of the 
court below was in favour of the defendants ; and 
the United States brought their writ of error. 

Rodney^ Attorney-General, for the United States. 

Whether the replication be good, or not, the de- 
fendants have committed the first error in pleading, 
and therefore the judgment of the court below ought 
to have been against them. The plea is bad for 
want of oyer of the bond, and of the condition, the 
performance of which is pleaded; as in the case of 
Wallace v. The Duchess of Cumberlandy 4 Term Rep* 
370. where the defendant, after praying oyer of the 
bond and condition, omitted to set forth the recital 
which preceded the condition; and the court said 
that the plaintiff might have signed judgment as for 
zuant of a plea. 

But the replication is good in substance; and if it 
contain more than is necessary, the surplusage will 
not vitiate it. 4 Dal. 440. A replication may be 
bad in part, but good upon the whole* This replica- 
tion states matter sufficient to entitle the plaintiffs to 
maintain an action upon the bond; and even if it 
afterwards state something which is inaccurate, it 
will not vitiate the whole. 3 Term Rep. 376. Duf- 
field V. Scott. Buller*s opinion. The breach need 
not be assigned in the words of the condition. It 
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^nmV.S. is sufficient if a substantial breach be set fortli^^ 

Arthur. ^^^^' ^^^' ^*^ ^* ^- ^^^• 



A demurrer admits all matters of fact altherugh 
informaUtf pleaded, if the right of the matter suffi- 
ciently appears. 1 TidtTs Prac. 649. (^London edit^ 
Hob. 233. 

llie action is not necessarily brought under the 
14th section of the act of July, 1798. That section 
does not prevent the United States from bringitig 
actions in any other manner. 

Pope contra. 

The first error is in the declaration. No actiom 
can be maintained upon an official bond, until the 
condition be broken) ahd unless the declaration 
show the condition to be broken, it shows no cause 
of action in the United States. The act of congress 
only authorizes a suit to be brought upon such a 
bond when the obligor has failed in his official duty^ 
and such failure is a part of the plaintiff's title to 
sue. 

In the ease of Stoddert v. M^Clanagkan^ in the 
court of appeals of Kentucky, Sneed^s Cqses^ 359. the 
court said, as the plaintiff* could only sue in his own 
name, upon a bond given to the governor, by virtue 
of the act of assembly which gives a right of action 
upon such a bond to a person injured^ the plaintiflT 
ought in his declaration to have averred himself to 
be a person injured ; otherwise he does not show a 
title in himself to siie. 

Livingston, J. How does it appear that this 
is an official bond, and not a bond for a debt simply I 

Pope. The bond of a public officer upon which 
a suit is brought is always a part of the record* 

Rodney y in reply. 

This case is not like that of Stoddert and M^Ckt^ 
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hdghafU In that case the name of the plaintiff did The tJ. s. 
not appear in the bond, and the only fact which could xbihur. 
give him a right to sue upon the bond was that he 
was a person injured. But in the present case the 
plaintiffs are the obligees of the bond, and the de« 
fendants under their hands and seals have ac- 
knowledged themselves to stand indebted to the 
plaintiffs in the amount of the penalty of the bond. 
If they would take advantage of the condition of 
the bond they must show it. 

February 24. 

Marshall, Ch. J. delivered the opinion of the 
court, to the following effect : 

If this case depended upon the replication, the 
judgment of the court must be in favour of the de<- 
fendants. It is certainly bad, inasmuch as it charges 
the defendants with moneys not collected. But 
Upon a demurrer the judgment is to be against the 
par^ who committed the first error in pleading. 

The want of oyer is a fatal defect in the plea ef 
the defendants ; and the court cannot look at any 
subsequent proceeding. The plea was bad when 
pleadtjd. The judgment must be reversed, and the 
<^ause remanded for further proceedings. 

Judgment reversed. 
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ta^PBURN 
V. 

HEPBURN and DUNDAS, /ilaintiffa in ertor^ t^. 
COLIN AULD, defendant in error / 

and 

HEPBURN and DUNDAS, af}fiellant$, t>, COLIN 

AULD, aiitielUe. 



ijoBsJSioD iS TilE first of thede cas^s was a writ of errar to the 
•ereraity a judgment of the circuit court of the district of Co- 

titSni maj^te *"°*^*a» '« an action of debt at common law brought 
presamed. by Auld^ agent and attorney in fact for Dunlop & 
i»i? m?"' te ^°* against Hepburn and Dundas for 45,000 dollars, 
diipeojed with the penalty of the same articles of agreement which 
if it benotof^ii-e recited in the case of Hepburn and Dundas v. 

the e99ence of m %j ^ t ^ ^ ^^* 

the contract. Auld^ ante^ voL \. p. 321. 

A vendor 

JJeoific^M^a* The second of these cases was an nppeal from a 
tion of a eon- decree of the same court dismissing the bill in equi* 
BaTcofUnd^^'if ^y brought by Hepburn and Dundas against Colia 
he is able to Auld, to compel him to accept the land, and pay 
Se'at^t^me ^^ difference between the agreed value of the land 
of the decree, and the award. 

although he 

had not a good rr>\ ... . . , ... 

title at the time Thcquesttons in the two cases bemg substantially 
when, by the the same, they were heard and argued together. 

contract, the * *^ o o 

land ought to 

have been con- The breaches assigned in the declaration, in the 
^Ittuta conrt action of debt by Auld were, that Hepburn and Dun- 
of equity will das did not, on the 2d of January, 1800, pay the 
«i>ecific™^pep* amount of the award in cash, nor bills of exchange, 
forinance un- and. did not on that day assign and transfer to 
can ^rolke*^^! Auld, the contract of Graham, with full powers, &c* 

good title to all 

tpactld"^ ^h' Hepburn and Dundas pleaded a tender of the 
sold. assignment of Graham's contract in three different 

pleas, the pleadings upon which ended in demurrers* 
The first raised the question whether Auld was 
obliged to accept a deed of assignment, the preamble 
of which stated a part of the consideration of the 
assignment to be *^ a full acquittance and discharge 
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of all tfa^ claims and demands of the said John 
Dunlop & Co* against them being made and ex^ 
ecuted by the said Colin Auld." The other two 
demurrers brought into view the title of Hepburn 
and Dundas to the land sold to Graham, 

The bill of Hepburn and Dundas alleges that the 
agreement by Auld to accept an assignment of Gra^ 
ham*s contract towards the discharge of the debt 
due from them to Dunlop &? Co. and to give an 
acquittance and discharge of that debt^ and of all 
demands, was the inducement for them to submit tho ' 
accounts to arbitration. It also states the acts and 
letters of Auld subsequent to the tender, to show 
that he considered himself bound to accept the as- 
signment. That on the 27th of June, 1801, after 
recovering judgment in ejectment against Graham^e 
heirs, Hepburn and Dundas offered to make him 
a deed for the land, but he refused to aiTcept it. 

The answer of Auld denies that he was bound to 
accept an assignment of Graham's contract which 
should bind him to give an acquittance and discharge 
of all demands of Dunlop &f Co. against Hepburn 
and Dundas. He endeavours to explain his conduct 
and letters subsequent to the tender by saying that 
he was induced to do it by the representations of 
Hepburn and Dundas that it was necessary, and that 
the money due to them by Graham might be sooner 
recovered, or raised, by sale of the land, than by 
any contest at law relative to the transaction of the 
2d of January, 1800. He denies that he ever con- 
sidered the tender as good, but was willing to co- 
operate with them in bringing to an end the suit 
with Graham, until which time it would be doubtful 
whether a sufficient title in fee-simple could be ob- 
tained from them. 

He avers that the compromise msA^ with Graham'$ 
^eirs was tQithout his consent^ and may be set aside 
when they come of age. 

He says the offer of a deed on the 27th of June, 
J 801, wa^ after he had brought suit against them 
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HB>Bvftii upon the award, and when it was apparent th^t their 
AuLP, ^^^^ ^^^ ^^^) ^^ ^^ ^^ events doubtful. 



In an amended answer, he states that he had ret 
quested them to exhibit to him their title papers, 
which they refused to do ; and requires that they 
should produce them in court. He avers his be- 
lief that their title is defective. 

Hepburn and Dundas filed a supplemental bill 
which states their title. It avers possession ever 
*since 1773, and refers to certain title papers; they 
say that they verily believe their title to be good, and 
never heard a doubt till long after the tender of die 
assignment ; that as soon as the objections were 
made known they took pains to remove them, and 
have lately obtained deeds of confirmation from the 
surviving patentees. That the title of Sarah^ one of 
the co-devise*- s of John WesU after her death in 1 795, 
descended upon her brothers Thomas^ John and 
Huffh^ and her sister Catharine^ and that yohn^ 
Hugh^ and Catharine have lately confirmed their 
tide, and refer to the deeds ; and they suppose that 
Thomas had passed all his title to Sarah^s part by a 
deed executed before her death. 

The title which they show in their supplementad 
bill is as follows, viz. 

The six thousand acres were included ia a patent 
for 51,302 acres of land, granted on the 15th of 
December, 1772, by the State of Virginia to George 
Muse, Adam Stephen, Andrew Lewis, Peter Hog, 
John West, John Poison, and Andrew Waggoner. 
This tract of 51,302 acres was in 1773 divided be* 
tween the patentees who have occupied in severalty 
ever since. One of the shares containing 6,000 acres, 
was allotted to John West, who died seised thereof, 
and devised all his Ohio lands to be equally divided 
among his children Thomas, John, Hugh, Catharine, 
Sarah and Francina, excepting that Hugh was to 
have 1,000 acres more than any of the other children. 
1 he testator had but two tracts on the waters of thc^ 
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* 

Ohio, viz. that of 6,000 acres on the banks of the Hepaitrv 

Ohio, and one of 1,400 acres on Pokitallico creek. 

The devisees made a partition among themselves; 

Francina's one thousand acres were allotted to her 

out of the 1^400 acres on Pokitallico creek, and she,. 

and those claiming under her, have ever since held 

'and enjoyed the same exclusively. 

The tract of 6,000 was divided between the others ; 
Hugh having 2)000, and the other four having 1,000 
each. 

Thomas^ by deed of 20th of May, 1 788, conveyed 
his 1,000 acres to Hepburn and Dundas. 



\ 



jfohrij by deed of 21st of February, IJTQO, also 
conveyed his 1,000 acres, in which deed Thomas 
was a party. * 

Hugh^ also, by deed of 24th of April, 1788, con* 
veyed his 2,000 acres. 

Catharine intermarried with Baldwin Dade, who, 
with her apd Thomas West, by deed of 20th of June, 
1788, conveyed to Hepburn and Dundas her 1,000 
lucres. 

Sarah intermarried with , John Bronaugh, who, 
with her and Thomas West, conveyed to Hepburn 
and Dundas her 1,000 acres, by deed of 21st of Fe- 
bruary, 1 790. 

Thomas^ also, by deed of 25th of April, 1788, 
quitclaimed to Hepburn and Dundas the 2,000 acres 
conveyed by Hugh. 

By virtue of these deeds Hepburn and Dundas 
aver that they were seised of the 6,000 acres, and so 
<x>ntinued seised and possessed until tlie contract. with 
Graham. 

' > 

They then proceed to answer some objections 
to their title which had been suggested by Auld. 

Vol. V- 1. 1 
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Hepbvrn They say that he had objected that the original pai* 

ten tees were joint- tenants, and that it does not ap^- / 

pear that partition w^s made among them by deed* 

To this they answer, first, that after such a lapse of 
time f deed ought to be presumed. And, secondly, that 
upon inquiry they found that George Muse^ Andrerv 
Lewis^ and Peter Ho}( died before 1787 ; that Adam 
Stephen died since 1787, and Andrew Waggoner 
and John Poison were still alive, who made deeds of 
confirmation to Hepburn and Dundas. I'hat they also 
obtained a like deed from the residuary devisee of 
Adam Stephen. 

They also state that Auld had objected, that the parti- 
tion between the devisees of John IVesty not being by 
deed, was not valid ; and that Francina^ although 
she had consented to take her thousand acres on 
Pokitalltco cteek^ might yet claim a share of the 
6,000 acres. . 

To this they answer, that a parol partition among 
the devisees ^2ls valid. 

They state that it was further objected by ^tiA/, 
that Sarah Bronaugh had never duly conveyed her 
1 ,000 acres to Hepburn and Dundas, and that she 
was not privily examined according to the laws of 
Virginia. 

To this they answer, that they believe she«was 
privily examined, but the commission is lost or 
mislaid so that they cannot find it. And further 
that Sarah Bronaugh died in 1795, without issue; 
and Francina^ who had intermarried with Charier 
Turner^ died without issue in 1 796, and her husband 
in 1802, by whieh deaths the interest of those ladies 
in the 6,000 acres, if any they had, devolved upon 
their brothers Thomas^ John^ and Jlf^gh^ and their 
sister Cathaine Dade^ whereupon Hepburn and 
Dundas obtained from John and Hugh^ and Bald- 
win Dade and Catharine Dade^ deeds of confirma- 
tion as to the shares of Sarah and Francina. They 
did not get such a deed from Thomasy because he 
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had before .conveyed to them his intetest in those Hepburn 
lands. f 

AulcTs answer to the supplemental bill, denies 
that any division ever took place between the de- 
visees of John West, under his will, and avers that 
Francina always refused to sell her interest in the 
Ohio lands to Hepburn and Dundas, and that it was 
settled upon her husband Charles Turner, who died 
leaving two children by a second marriage. 

. That the interest of Sarah Bronaugh never passed 
^rom her to Hepburn and Dundas, for want of her 
privy examination. 
 / • , 

That the deeds« from Hugh West and Thomas 
West, were not recorded within the eight months, 
so as to be valid against creditors or subsequent pur- 
chasers without notice. That Thomas was embar- 
rassed in his circumstances for many years previous 
.to his death, and there are still debts due from him 
by bonds and judgments, which bind any lands which 
descended to him from his sisters Sarah and Fran- 
cina. 

Swann and P. B. Key\ for the appellants. 

E. y. Lee and C Lee^ for the appellee. 

On the part of the appellants^ it was contended, 

1. That Hepburn and Dundas had done every thing 

on their part necessary to entitle them to a specific 

. execution of the agreement, and to compel Auld to 

accept the land and give a release of all demands of 

Dunlop & Co. against them. 

V 

That, they were entitled to such a release upon 
making the assignment of Graham's contract. 

Upon this point the argument tpok nearly the 
same course as in the case between the same par-^ 
ties, ante^ vol. 1* p. 324. 




268 SUPREME COURT V. S. 

They further attempted to sbo«r, from the evi«* 
dence, that it was the intention of the parties that 
such a release should be given in case of the assign*)* 
mcnt of Graham's contract, and that instructions to 
that effect were given to the scrivener who drew the 
articles of agreement. In support of their right to 
prove those facts by parol evidence, they cited 1 
Fonb. 188. 3 Aii. ^03* 3 Atk. 388. 1 Fes. jim. 
456. 

2. That it was not necessary that Hepburn and 
Dundas should have had a complete legal title in fee* 
simple at. the time of the agreement, nor at the 
time of the tender of the assignment of Graham's 
contract. But it is sufficient to entitle them to a 
specific execution of the agreement if they can now 
give a good title. SugdetCa Law of Veriflora^ 249, 
250. 

Where time is not of the essence of the contract, 

the lapse of time is no bar to a specific execution* 

1 Atk. 12, Sug. 246. 248, 2 P, Wms. 630. Long- 

ford V. Pitt. 2 Pow. 266. Newlandy 230. 236. 238. 

241. 

Even if in this case time were material, Auld has 
waived it by his subsequent conduct. He never ob-^ 
jected on account of defect of title. He never 
asked for the title papers till 1804, nor has the de- 
fect of title caused any delay. The title was never 
questioned until March, 1805, long after the present 
bill was filed. 

The title is now complete. The only question 
which can possibly be raised is as to any suppo^d 
interest which may have descended from Sarah 
Bronaugh and Francina Turner upon Thomas 
West. But Thomas West, by joining in the deed 
from Mrs. Bronaugh, as well as l^ his own deed, 
has estopped himself from claiming any tide. 5 Bac. 
< Abr» 440. 445. tit. Warranty. 

A deed of partition between the original patentees 
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oug^ now to be presumed after thirty^six years' pos- Hkpbvrv 
session in severalty. Sup'. 2iS* 4 Term Sep* 482. . ^• 
Corvp. 216,217. > . ^''"• 

It is not necessary under the law of Virginia that 
a deed of partition should be recorded. 

For the appellee, it was said, 

That Auld is a defendant. He does not come 
here to ask any thing. A court of equity will not 
decree that to be done which in etquity smd con- 
science ought not to be done. He i6 a mere agent. 
The intention of the parties was to pay a ^ebt, not 
to purchase land. The agreement was that Gra- 
ham's contract should be so assigned to Auld that 
he should either have the land, oip the money, at his 
option. In order to do that, Hepburn and Dundas 
ought then to have had a good title ; for Auld could 
not compel Grahsim to pay the money, if Hepburn 
and Dundas had not a good title. Auld did every 
thing that he ought to have done. He offered to re- 
ceive such an assignment, and to give such a receipt, 
as were conformable to the agreement. 

If the vendor has not a good title at the time when 
the agreement is to be performed, and the vendee 
brings an action at law upon the articles, the vendor 
cannot have a decree for a specific performance, al- 
though he afterwards obtain a good title before judg^ 
ment in the suit at law. 

' In April, 1801, Auld brought his suit at law upon 
the articles, and, as late as 1806, Hepburn and. Dun- 
das had not a good title. 

The briginal patentees were joint-tenants. The 
will of John West did not sever the joint-tenancy, 
but all his interest vested in the survivors. They 
could only sever hy deed* 2 BL Com.. lS6m 

Neither joint-teiiants. nor tenants in common in 
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Hepburn Virginia, could make partition by parol since the sta- 
tutes for recording deeds. 

That the completion of the title in Hepburn and 
Dundas^ after suit brought by Auld' upon the arti- 
cles, was too late to entitle them to a specific exe- 
cution. The counsel for Auld cited Newland on Con- 
tracts; 206, 207. 227. Sugd. 90, 9i. ,2 Paw 19, 
37. 69. 7S. 79. 221. 267. 4 Ves. jun. 849. 5 Ves. 
jun. 818. 3 Atk. 388. 573 1 H n. ^ Munf. 131. 
2 Bro. Chan* Cas. 343. 1 Bro. Chan. Cas. 93. 44a 
2 Pow. 14. 2 Ves. 389. Sugd. 165. 5 Eost^ 198. 

1 Wash. 14. 1 Vern. 366. 1 Ves. 319. 1 Fonb. 107. 
7 Ves. 211. 

Even if there be only doubts about the title, a 
court of equity will not compel the purchaser to 
take it. 

Parol testimony cannot be admitted to vary the 
written agreement. 1 Ves. 319. 426. 3 Cally 139. 

2 Bro. Chan. Cas. 343. 4 Ves. jun. 849. t Font. 
129. 

The tide as to Thomas West's part of Sarah Bro- 
naugh's and Francina Turner's shares of the 6,000 
acres, is clearly defective. He is not estopped by 
his deed to claim under a title which be has since 
acquired. 

March 14. 

' Ma,rshall, Ch. J. delivered the opinion of the 
court as follows, viz.' 

By the agreement of the 27th of September, 1799, 
the plaintiffs bound themselves, in the event of not 
paying, on the. 2d of January, in biUs of exchange, 
or money, the amount of the award to be rendered 
between the parties^t to. assign and transfer, om that 
day, to the defendant, a contract they had made 
with Graham, by whichcthey had sold to him a tract 
of land containing 6,000 acres for the sum of 18,000 
6 
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dollars, payable at different times, with interest* They Hepburn 
also bound themselves to execnte an irrevocable 
|K>Wer of attorney enabling the defendant, in their 
names, to recover the possession of the land, or' to 
enforce the payment of the purchase-inoney, at his 
election* 

The defendant povenanted to accept this assign^- 
inent, towards the discharge of the award, and, if it 
should exceed the amount thereof, to pay the excess^ 

On the part of the defendant it has been con- 
tended that this assignment was to be received as 
security for, and not as payment of, the debt due to 
Dunlop & Co. But on this point it is impossible 
to entertain' a doubt. The contract itself is conclu- 
sive. The word " towards*^ was obviously introduced 
because, the award not being then made, it was un- 
certain whether the assignment would completely 
discharge its amount. But the words of the agree-* 
ment admit of no other construction than that it was 
to be received either in part or in full payment, as 
the sum awarded might be of a greater or less 
amount than the stipulated value of the contract to 
be assigned. All the testimony connected with the 
agreement of September, 1799, tends to confirm this 
construction. 

The next inquiry respects the transactions of the 
2d of January, 1800. The plaintiffs insist, and the 
defendant denies, that the tender made by Hep- 
burn and Dundas on that day was a legal oifer to do 
what they had covenanted to perform. 

The efficacy of the assignment itself is not ques- 
tioned ; but it is cpntended on the part of the de- 
fendant that the instrument is vitiated by the clause 
which is introduced into it, reciting, as a part of 
the consideration on which it was made, that a re- 
lease of all claims and demands whatsoever, on the 
part of John Dunlop & Co* against them, had beom 
given. 
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The contract of September, 1799, certainly does 
not, in terms, stipulate for such a release; and if this 
recital in the deed of assignment could possibly pre- 
judice John Dunlop 8c Co. that circumstance would 
unquestionably invalidate the tender. But if il 
should be deemed an unimportant recital, then the 
tender is a substantial performance of the contract, so 
far as it was to be performed on the 2d of January, 
1800, and at least imposed on Colin Auld the duty 
of preparing an unexceptionable deed, and demand- 
ing its execution. 

It has already been stated that, under the agree^ 
ment of September, 1799, the assignment of Gra- 
ham's contract was to be received in payment, and 
consequently that assignment, accompanied with a 
proper power of attome}^ would discharge the 
award as fully as a payment in bills of exchange or 
money. Had the deed, therefore, limited its recit^ 
to a discharge of all claims and demands under the 
award, it would have been strictly correct ; for to 
such a discharge Hepburn and Dundas were entitled. 
The deed of assignment, properly execilted and re- 
ceived, and the power of attorney would, in law, 
have been a full payment of the award ; and the sub- 
sequent claims of John Dunlop & Co. would grow 
out of the agreement of September, 1 799. 

The inquiry, whether the general terms of the 
recital affords any substantial objection to the deed, 
produces two questions. 

1. Could John Dunlop & Co. have had any other 
claims and demands on Hepburn and Dundas, than 
were comprehended in this awards 

2. Would this recital in the deed of assignment 
impair those claims which grew out of the agree- 
ment ? . 

1. The papers themselves sufficiently show that 
every claim whatever of John Dunlop & Co. on 
Hepburn and Dundas was settled in the award. The 
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general coAiplesioB of the agreement of Septem? 
ber, 1 799, proves this ; but the particular stipuiatiou 
tp give ^\a full receipt and discharge of all claims 
and demands of John Dunlop & Co. against them,'* 
in the eyent of payfi^ent of the award being^ made IQ 
money or bills of ¥xchange^ plapps the subject be-* 
yond any doubt« Dunlop & Co. h^4 no claims and 
demands on Hepburn and Dv8(daS| which were not 
settled in the award* 

2f Could this recital impair th^ rights of Dunlojp 
^ Co. under the agreemeiit of \79^i 

The covenants of that agr^eqE^ent which were not 
completely satisfied w^cPt 1st* That Hepburn and 
J)undas ly^ould not, after executing the deed of assign-* 
iQent, interfere with the measures which Colin Autd 
jBEiight think proper to pursue for the recovery of 
either the land sold tp Grahaip, or the money due 
under Qraham's contractj 2d. That they would con- 
vey the said lands in fee-siipple, after the termina- 
.jlion of the suit then depending, to the person who 
should be decided IQ be entitled to them* 

)• The covenant not to interfere was not a pre- 
sent duty* The obligation it created did not come 
into existence until after the ex^ecution of the deed 
jQf assignment., it was to be a consequence of that 
deed* At the ti^e of its execution^ this was not 9, 
claiai fH* a demand. Taking the words in their most 
literal sense, the covenant not to interfere would 
not, in the opinion of the court, be released bythe^; 
vbut the court is fdso of opinion that,, if this wais. in 
any degree doubtful, these general terms would be 
restrained by the manifest intent of the parties, 
fipparent on the face of the papers* 

2* This release could not discharge the obliga- 
lipn to convfsy the lands, after the termination of 
the suit with Graham^ . for the reasons assigpned 
against the foregoing objection, and for this addi^ 
tional reason; the deed in|etidctd to tranafpr (q 

Vol. V, lyf n^ . 





274 SUPREME COURT U. S. 

Auld all the rights of Graham under .the; contract^ 
'and is so expressed ; and one of the corenaots iu the 
contract assigned was, to make a conveyance with a 
general warranty of a title free from all encum* 
brances. 

The recital, then, presents no solid objection to 
the deed of assignment^ because it could not ink- 
pair the rights of Dunlop & Co* Yet it is un- 
usual and unnecesslkiy, and had Colin .Aul4 prepared 
a deed which was perfectly uneacctptionable, and 
Hepburn and Dandas had infused to execute it^thifi 
court, although the tender miglit have been good at 
law, weWd probably have hfeld them responsible for 
any injury which might have been sustained in conse- 
quence of such ' refusal. 

ITie power df attorney, which was tendered at 
the same tinAte with the deed of assignment, appears 
entirely unesDceptionable. 

It 4s, then, the opinion of the coiut that, on the 2d 
of January, 1^00, Hef^ikti and Dundas offered to do 
every thing which it was at that time incumbent on 
thein to' do ; ahd that the tender made on that day> 
with the refusal of that tender, do in law amount to 
a performance, so far as to place Hepbnim and Dun«* 
das in the same situation, with regard to die claims 
of Danl6p & Co. under the aw^i-d, as if Colin 
Auld hfrd accepted the deed. This, however, did 
not/dtst^htrge thefei from the duty of executing a 
T>ropcr deed wh^ih required, ilor from the duty of 
making coirr^t^ntes K>r the land which was the 
subject of the agreement of September, 1 799. 

If a doubt exHted on this point, die subsequent 
conduct of Colin Auld would, in a court of equity^ 
amount to a waiver of the day, so far as respects the 
tender of the deed, and a constot to accept such 
diced at an after day within a reasonable time. 

The subsequent demand of a deed by Colin Auld^ 
when he tendered the money which w^s due on ac- 
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count ^of the excess of value in the estimated price 
of the land over the sum awarded to John Dunipp 
& Co. was made in a manner, and ^xnder. circum- 
stances, which are not deemed reasop^ble* Hepburn 
and Dundas had a right to consider and to take 
counsel on the deed they were required to execute ; 
and although their delay was unnecessarily great, yet 
the offer they made might have been acceded to. In 
fact, they might reasonably insist on leaving the 
transaction on the ground on which it was placed 
by the contract of September, 1799, which would 
have been done in a manner free from - all, excep- 
tipnby executing such a deed as that tendered on 
the 2d of January, 1800, after striking out that part 
of the recital which respected the release. 

The interference of Hepburn and Dundas, in ac- 
commodating the suit with Graham, is also urged as 
an objection to their conduct. They had certainly 
no right to interfere without the consent of Colin 
Auld. But when the correspondence is inspected, 
and it is perceived that they interfered only to ef» 
feet the object he had himself desired,. and which he 
had avowed his own inability to effect without their 
consent, the interference must be considered as in-^ 
ndceiit in point of intention, and un^n-pduptive of 
injury in fact. . 

The cour^t, then, perceive nothing in the conduct 
of the plaintiffs, up to the decisipn of the suit with 
Graham, which ought to defeat their right to de- 
mand a specific performance of this contract. Could 
they at that time have conveyed a good tide, dolin 
Auld ought to have accepted it. 

It is alleged that the title, sold by the heirs of 
West to Hepburn and Dundas, was not a title to 
G,OQO acres of land in severalty, but an undivided 
interest in a much ^Larger tract, and that, as this 
purchase was made, not for the purpose of ac- 
quiring an estate, but for the purpqse of impie-v 
(^lately i selling and payij^g a debt which Auld 
ivas anthprized to collect, tEe time of executing the 
contract is very material. 




, * 
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« 

HkikBifkv It ]g niH to be dented that circumslaaces iMf 
AuLD ffcnder the tif^e material; and the cotirt doH not 
decide that tliis case ta not of that description^ But 
the majority of the couK is of opinion^ that the 
estate is to be ectosidered as an estate held in. seve- 
ralty. 

I'hat a condplete partition tr as madie; by an agree* 
incnt. binding on all the. parties who were interest- 
fed^ is in full probf. This^ partition would unquestion* 
fcbly have been protected in equity, and the ma- 
joiity rtf the court conceive that after hiich a lapfte 
of time, and such a long separate .possession, a deed 
of partition ought to be presun^ed; and that the 
court, in which the verdict in the ejectment against 
Graham Was found, might so have directed the jury* 



It ^eiiiain^^ then^ only to inquirfc whe^er 
bum and Dundas hold a title under West, which 
18 so free from exception that die defendant ought 
to be decreed to take it. 

Long previous to the contract with Colin Anld, 
Hepbtirn and Dundas had obtaibed deeds from aU 
the devisees of John West, jun. who wet*e entitled 
to undivided parts of the 6,000 acres lying on the 
Ohio. But the deeds from Xhoihas West, and 
Hugh West, were not recorded, and the privy ex- 
amination of Mi-s. fironaugh, one of the devisees^ 
dors not appear. By her deed, therefore, nothing 
passtrd, and the deeds of Thomas and Hugh West 
ircre liable to very serious objectiotis. • 

« 

Had Colin Auld refused to receive a conveyanee 
JFrom Hepburn and Dundas after the termination of 
Graham^b suit, because they^ were unable to make a 
good title^ the objection wbuld certainly have been 
entided to very serious consideration. But his re- 
jection of the conveyance then offered was not ii>- 
duced by any defect in the title. Me previously 
determined not to receive a conveyance, because 
Gr.iham's contract had not been assigned in such 
manner as he eonceivecf to be a full execution of 
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ibis aj^eement of September^ 1799. HThese omis«. Hspbv» 
sions, then, to record the deeds of Thomas and 
Hugh West, and the total want of title as to Mrs. 
BronaughS part, have produced no real inconve- 
nience to Colin Auld. Had the title been unex* 
ceptibnable, it would still have been refused ; and 
this contest would still have been carried on with 
the same determined perseverance which marks the 
conduct of the parties. Under these citcumstances, 
k is the opinion of the majority of the court, that 
this case ought to be governed by those general 
principles which regulate the conduct of a court of 
chancery in decreeing a specific performance, if the 
defect of title, which existed at the time of con- 
tract, be cured before the decree* 

Are Hepburn and Dundas now able to coivVey a 
perfect title I 

Mrs. Bronaugh and Mrs. Turner, two of the 
devisees of John West, jun. are dead. On the 
death of Mrs. Bronaugh, her real estate descend- 
ed on her brothers and sisters, who were her co- 
heirs. Deeds of confirmation from Hugh and John 
W est, and from Dade and wife have been obtained. 
Thomas West joined in the deed from Bronaugh 
and wife for the purpose of releasing his supposed 
reversion ; but there is no conveyance from Fran- 
cina Turner. 

The court is not satisfied that Thomas West, by 
uniting in the deed for the purpose of conveying his 
reversionary interest, has copveyed a title which 
afterwards descended on him, or has estopped him- 
self from Asserting that title.. To Thomas West's 
part of Mrs. Bronaugh's 1,000 acres, then, Hepburn 
and Dundas have no title. 

On the death of Francina Turner, her interest 
i» her sister Bronaugh's estate, passed to her bro- 
kers and sister, who were her coheirs., lo Thonuis 
Wesl^s share Hepburn and Dundas have no title. 
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. The undivided interest of . Thomas West, vrhicU 
descended on him, at the death of Mfb. Bronaii^i, 
is 166 2-3 acres ; and the undivided interesit ifbich 
descended oa him, :at the death of Francina Turner, 
is 41 lo3 acres; making 208 acres, to which Hep- 
burn and Dundas have, at this time, no title. 

The omission to record the deed from Thomas 
West is not cured ; and this court is now to decide 
whether, under these c'lrcu^nstances, Hepburn and 
Dundas are entitled to claim a specific performance. 

Had there been simply a deficiency of 208 acres, 
the majority of the court would have considered it 
as a cnse for compensation; or had the parties en- 
titled to this land been before the court, a division 
might possibly: have been directed, and compeiksa- 
tion for that quantity ordered : but, however this 
might be, as persons not before the court hold this 
interest, no order can he made respecting it ; and it 
may very much embarrass those acts for asserting 
the title which may possibly be necessary. The 
part actually conveyed by Thomas West, too, never 
having been confirmed by a deed froiik himself or 
his heirs, properly recorded, might impose on Colin 
Auld the necessity of brining a suit in chancery 
to perfect his title ; or of being subjeeted to the in- 
conveniences constantly attendmg the establishment 
of a deed not recorded, and the risks inseparable 
from such a deed. 

This, therefore, is thought by a majority of the 
court to be a case not proper for a specific perform- 
ance ; and the bill is to be dismissed* 

Livingston, J. expressed his non^coacurrence 
in the reasoning of the court,, in the latter part of 
the opinion just delivered by the chief justice. 
He would dismiss the bill, even if a good title 
could now be given by the complainants. This 
court can no more disi^ense with. punctuality as to 
time in any case, than with any other part of the 
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agireemeiit. But in this pai^cular case, time whs of Hbpbttr* 
the essence of the contract. The object was pay- aJld 
ment:of a debt ; and from the anxiety of the de- 
fendant to resist a decree for a conveyance, and 
the desire of the complainants to urge it upon him, 
it is to be presumed that the lands have fallen in 
value during this delay of the title. The remedy 
by a decree for a specific performance is a depar- 
ture from common law, and ought to be granted 
-only in cases where the party who seeks it has 
strictly entitled himself to it. . It is said that by 
the English authorities, the lapse of time may be 
disregarded in equity, in decreeing a specific exe- 
cution of a contract for land. But there is a vast 
difference between contracts for land in that coun- 
try and in this* There; the lands have a known, 
fixedf and ^able value. Here the price is con- 
tinually fluctuating and uncertain. A - single day 
often makes a great difference ; and in almost every 
case time is a very material circumstance. 

He dissented also from another part of the opi- 
nipn, which intimates that if this were simply a de- 
ficiency of a few hundred acres, it would be con*- 
sidered as a csise of compensation* This part of the 
opinion does not seem to be necessary, and does not 
affect the present case; but this court can in no case 
compel a specific performance on terms and condi- 
tions. We cannot decree a special execution for 
part, and assess damages as to the residue. 

This is like a contract for 5,000 bushels of wheat. 
A tender of 4,500 n^ould not be good ; and we 
could not compel the purchaser to take a lessquan- 
titj^ than he contracted for. So here the contract 
w^s for 6,000 acres. The complainants have a title 
to a part only; we could not compel the defend- 
ant to take that part, afld give him damages for the 
non-conveyance of the residue. 

Johnson, /.'observed, that he had perhaps taken 
a peculiar view of this subject, but he should be 
in favour of decreeing a specific performance gene- 
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rtlly i leaving Auld to l|ys remedy upati the wamntjr 
of tlie complainants for any defect of title which 
might appear. Auld, perhaps, thought it would be 
a good speculation, and had stipulated for a gencrsd 
warranty. 

He acquiesced, however, in dismissing the bill, 
because be considered the judgment in the action 
at law brought by Auld against the complainants, 
as equivalent to a decree for a specific executdon 
of the agreement, inasmuch as it prevents him from 
obtaining satisfaction in any other way for the sum 
awarded. . 

Marshall, Ch. J. declared l^ opinion of the 
court, in the action at law^ to be, that the tender qf 
the assignment of Graham^s contract. Ad the power 
of attorney, was good as pleaded^ and that Atild^ 
ought to have accepted it. 

Judgment reversed. 



THE VNITED STATES v. EVANS. 



riand for^ a ERROH to the district court for the Kentucliy 

V^^vS erroJ district, 
that tlie judge 

to 'Ilinstaus a In the couft belqw, the judge at the trial rejected 
ca«se after certain testimony which was offered by the attorney 
•onsait. for ^he United States, who thereupon took a bill 

of exceptions, and becan^e nonsuit^ and afterwardsi 
at the same term, moved the court to set aside the 
nonsuit and grant a new trial, upon the ground that 
the judge ha4 erred in rejecting the testimony* 
But the court overruled the motion, and refused a 
new trial; whereupon the attorney for the ynited 
States sued out his writ pf error. 

The case was siibmitted by the Attorney-General 
apd Rowan\ without argument. 



Marshall, Ch. J. delivered the opinioa of the Tm» tr. 8, 

court, that in such ^ ca6e, where there had been a evIns. 
n&nmit^ and a motion to reiti^tate 0terrule4> the 
laoiirt could not interfere. 

Judgment affirmed- 



yEATON AND OTHERS, CLAIMANTS OF THE 
SCHOONER GENERAL PINKNEY ANlJ GAR- 
i^O, V. THE UNitEP. STATES, 



IrdlS #a8 s^n appeal from the Sentence of th^ Inadmindt; 
circuit coiirt for the district of Maryland, lyhich «*■««» »" «p- 
condemned the schooner General Ptnkney and car- [he sentence 
go, for breach of the act of congress prohibiting altogether; 
IhtercoUrse with certain ports of the island of St. i^^ ^^ heS3 
|)bmingo; pfissed Febtuartjy 2^th 1806. VoL 8. p. in the appel- 
1 1 . This act was limited to one year ; but by the act of Iff ^^^^tenc^ 
February 24tb, 1807, it was continued until the end had been pro* 
of the then next session of congress, when it "^^^f^^Jife i^^ 
expired on the 26tfi of April, 13D8. under whici^ 

the sentence 

The schooner General Pinkney, on the 23d of Uon was prol 
August, 1806, was cleared ^from Alexandria for "®*">^^^^/«- 
Su Jago de Cuba with a cargo, but went to Cape Fentence ^ ia 
franfois In the island of St, Domingo, one of the ^^e court be- 
prohibited port&. On her return, she was seij^ed fore fin"i senZ 
On the 17tn of November, 1806, and libelled on tence in the 
the 5th 6f jaftuary, 1805% and condemned in the ■pp^*^"*„'o ,^^. 
district court on the 23d of July following, which tence of con- 
eondeftmation was affirmed in the circuit court on 2e™"pronoun'i 
the 7th of November, from which sentence the eed ; unte* 
claimants immediately appealed, in open court, to 'rmlsio?***^ 
&e supreme court of the United States, then next made for that 
to be holden on the first Monday of February, 1808, P"rp<»e, by 

1 ^, • 1 •! ^t_ 1 Statute* 

where the cause was contmued until the present 
term. 

y<^ y. N n 
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Ykaton The only question now argued .was, whether 

The^u s ^^^^ court could now affirm the sentence of con- 
demnation, inasmuch as the law which created the 
forfeiture, and authorized the condemnation, had 
expired? , 

C. Lecy Martiity Harper and Toungs^ for the ap- 
pellants, contended that, in all cases of admiralty 
and maritime Jurisdiction, an appeal suspends en- 
tirely the sentence appealed from ; and that in the 
appellate court the cause stands as if nQv.sentence 
had been pronounced. 1 Browne's Civil Law^ 495. 
501. 1 Br. Pari. Cas. 70. 590. Rochfort v. Nugent. 

2 Domaty 686. 2 Browne'*^ Civil Xaw, 436, 437. 

3 DalL 87. 114. 118. Penhallow v. Doane. 4 
Cranchy 2. Jennings v. Carson. Id. 443. United 
States V. The Betsey &? Charlotte. Parker ^ 72. 

If then the case stands as if no sentence of con- 
demnation has been passed, the question arises, 
can this court now proceed to condemn the vessel 
when there is no law authorizing a cQndc^nm^^- 
tipn f 

The act of congress makes no provision for the rei- 
covery (after the expiration of the act) of penalties 
or forfeitures which had been incurred under that 
act during its existence. 

And in such cases the law has always been un- 
derstood to be, that the penalty or forfeiture can- 
not be enforced, nor the punishment inflicted. The 
court has no longer any jurisdiction in the case* 
2 Ea:tt^s Cr. LaWy 576. Joneses case. 1 W. Bl. 451. 
Mil/er^s case. 4 DaL 373. 1 Hale^ 291. The^case 
of the United States v. The cargo of the ship Sophia 
Magdalenay before Judge Davis ^ at Boston^ and a like 
Qase before Judge Hali^ at New-Orleans. 1 Crunck^ 
103. United States v. Schooner Peggy. 

Rodneyy Attorney -General^ on the part of the 
United States, did not controvert the principles con- 
tended for on the other side, but in addition to the 
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kiithbrities produced by the opposite counsel, refer- Y«atoii 
red the court to the opinion of Ch. J. EUsroorth^ in The^U. S. 
the case of Wiscart v. Dauchy^ 3 DaL 327. where 
he says, ^^ an appeal is a process of civil law origin^ 
and removes a cause entirely, subjecting the fact as 
well as the law to a review and retrial ;^^ and to 
the opinion of Marshall^ Ch. J. in the case of Pert" 
nihgton v. Coxe^ 2 Cranch^ 61* 

March t. 

Marshall, Ch. J. delivered the opinion of the 
court to the following effect : 

The majority of the tourt is clearly of opinion, 
that in admiralty cases an appeal suspends the sen- 
tence altogether; and that it is not res adjudicata 
until the final Sentence of the appellate court be 
pronounced. The cause in the appellate court, is 
to be heard de novo^ as if no sentence had been 
passed. This has been the uniform practice not only 
in cases of appeal from the district to the circuit 
courts of the United States, but in this court also. 

In prize causes, the principle has never been 
disputed; and in the instance court, it is stated in 
2 Browne* s Civil Law^ that in cases of appeal it is 
lawful to allege what has not before been alleged^ 
and to prove what has not before been proved.* 

The court is, therefore, bf opinion^ that this cause 
is to be. considered as if no sentence had been pro- 
nounced ; and if no sentence had been pronounced, 
it has been l6ng settled, on general principles, 
that after the expiration or repeal of a law, no 
penalty can be enforced, nor punishment inflicted, 
for violations of the law committed while it was in 
force, unless some special provision be made iojc 
that purpose by statute.f 

* Clerks 8 Praxis, tit. 54. " Nam in appellatione a sententia de< 
ihutiva licet doq allegata allegare et uon probata probare.*' 

t The cases of Wilimt et al. claimants of the 8choone^ Collector^ 
and Levne, claimant of the schooner GottenburgU v* United Stalesi 
were reversed upon the same principle. 
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iri4T(^ii 'The foUawipg lemeftc^ ws^ l^ep propiW^^4 by 
TubV. S. the court: 

ThU c^u$e (dihe on tQ b? b^aifd 0ii the tva^a^tip^ 
c^ the record) ap4 was argued % eoi^nsel ; c^ifi cc^. 
ftjiden^tioa whereof the court 19 of opiQiQ% that an 
appeal from the sentence of 9, court of w^irsilxyj 
brings the whole case before the appellate ^ourt uA-t 
affected by the sentehci^ of condemnation from 
Which the appeal is made, and that a sentence 
of condenination cannot be pronounced on account 
0^ a forfeiture which accrued under a l^w npt in 
force at the time of pronaUnciog such si^nt^encq, mi- 
less, by some statutory provision, the right to en- 
fqrce such, forfeitijire be p^e^eryed^. 

Xhe court i^ there^re, of opinion^ that, ^he sett-* 
tipnce propoup^din this cau$e by the circuijt court of 
the dis^trict pf Maryland, ^firm^ing the sentjeijLce of the 
judge of the district cp^urt in this c;^use,^ be reversed 
and ^ni^ulled ;. a^d the court, proceediag to; pro* 
i|ouQ.ce the proper sentencei 4o^h diirecii th^i thf} 
Ubel be dismissed, a^cui the property UbeUed be rie- 
Stored to the claimants, they paying the duties 
ther^oi^ i^ the same have i»ot. b^ea abpeady pa^. 

4i!,nd^ oi;i^ the option of t^ s|ttomey-general,^ it>. is 
pcdered tp* k^ certified that i^. the opiniop o^ tb^ 
courts there wa^probat^e cwse of &ei2;ui;e« . 



THE UN,ITt9 STATES v. ?QTTS AND OTHERS. 



^ Hound cop^ This was a case certified from the circuit cour^ 
tm^ied 'ufi^"ut fo^ the --district of Maryland. The question upoi^ 
the edffe," are which the judges of that court differed in opi;iion 

not liable to ** . ^ '^ , '^ 

duties, altho' WaSj 
impotaed un- 

mlnalilm'^^Tf Whether round copper boUoms turned up at the^ 
*^ raised- botedge are liable to the payment of duty within the 
«©m«." ijaeaniDg of the stiv^caLact^ of congres.&« 
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iFiie Wlowing facts were ad;Hiitted, vh. that the '^^*^/ ^* 
defendants imported a certain quantity of round Potts. 
copper plates^ under the denomination "7?at bot- 
toms. ;^* found copper pktea turned up at the edges, 
under the denomination of ** raised bottoms ;^'* and 
square and oblong copper plates, under the denomi- 
nation of" sheetSi^^ That the round copper plates, and 
thQ round coppcl* pUtes turned up at the edge, are 
tever used, not imported for use in the form in which 
they are imported, although they are capable of being 
used, but not with convenience or advantage, in that 
form ; but are worked up by the manufacturers in this 
country into vessels^ of U3e after im|>ortation. That 
the round copper plates^ as weUas>tJie square cpppeit 
phuea, are cut from large sheets which are made by- 
pressure under a roller, but are never imported in. 
the size ojr shape in which they come from the 
roller. That it is a great convenience and saving to 
the manufacturer here that the sheets of copper 
should come in a round rathet: than in a square 
shape, avoiding great waste by clipping and repeat- 
ed heatSi» That all the said articles are sold and 
bought by weighty and the same price pfiid for the 
i;ound plates, and the round plates turned up at the. 
edges, as for the square or oblong plates. That. 
the round copper plates turned up at the edge 
are liaised at the edge from four to, five inchesu That 
qopper plates of this description are sold for eig^ 
t^enpence: sterling per pound, and that copper 
Vrrought up into vessels or implements of any kind^ 
^e sold at two shillings and fourpence tOi two shil*- 
lings and. sixipence per pound. That there is na 
copper imported into this country, under the deno-^ 
mination of plates; but that the square and oblong 
plates, \ffihifih are commonly called copper plates, 
and are admitted to be free of duty, are imported 
tinder the denomination of shtets* 

Jlonpter^ . for the defendants* 

This case differs from that of the United States v» 
Sid &P Wat$on^ 4 Qranch^ !• iui one circumstance 
^y^ In that. c^s« ixt does not appear but that tbn 
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copper plates turned up at the edge were imported 
under the denomination of copper plates^ and the 
jury expressly found that they came under that 
description. But in the present case they were 
imported under the denomination of *' raised hot- 
tomsJ^^ 

The real question is, whether these raised bottoms 
are to be considered as manufactured copper, or as 
much a raw material as plain copperplates. 

The* acts of congress on this isubject are all to 
be construed together. They are the act of Juli/^ 
4, 1789. c. 2. Oswald^ s edit. Laws U. S. voL 1. pi 
21. The act of 10th of August^ 1790, § 1. Laws 
U. S. vol. 1. p. 251. The act of May 2, 1792, § 
2. Laws U. S. vol. 2. p. 71. And the act of June 
7, 1794, Laws U. S. vol. S.p. 108. 

Rodnetfj Attorney-General. 

in the case of the United States v. Kid is? Wat'^ 
son^ the jury having found that the articles import- 
ed came under the description of copper in plates^ 
there was nothing left for judicial decision. 

But a question of revenue ought not to be left to 
the caprice, or misunderstanding of juries. It 
ought not to be left to the different customs or 
names used in different ports of the United States. 
The decisions on this subject ought to be uniform, 
and they can only be made so by the opinion of this 
court. 

The case was submitted without argument. 

March 7. 

Marshall, Ch. J. delivered the opinion of the 
court to the following effect : 

The opinion of this court is, that copper plates 
turned up at the edge are exempt from duty, al-^ 

6 
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though imported under the denomination of raised The U. S 
bottoms* PoTTt. 

It appears to have been the policy of the United 
States to distinguish between raw and manufactured 
copper. From the facts stated, the copper in ques- 
tion cannot be deemed manufactured copper within 
the intention of the legislature. 

The opinion certified to the court below was, 
that round copper bottoms turned up at the edge are 
not liable to the payment of duty within the meaning 
9i the several acts of congress. 



RUSH V. PARKEIi. 



ERROR to the circuit court of the district of Tlds court viil 
Maryland, in an action of replevin. pl^cu^^cul^ 

vits as to the 

/. P. Boyd^ for the defendant in error, contended, ]^^JJ^p^4 ^ 
that the replevin bond being in the penal sum of pute. 
1,200 dollars only, was conclusive evidence that the 
matter in dispute, exclusive of costs, did not amount 
to 2,000 dollars, and consequently this court has no 
jurisdiction in the case. 

Jt&rfm, contra, stated that he did not know till 
yesterday that this point would be made in the cause, 
and prayed time to show by affidavits the real value 
of the matter in dispute. Which 

The court granted. 

Livingston, ]. thought that leave ought not to 
be given, on account of the delay it would produce. 
He had found a practice established here of receiv- 
ing such affidavits; but he did not know of any case 
in which time had been given to produce them; and 
he would pot consent to give it now. The case was 
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^^^ t>rou$ht up to last term. The patty ought td hzft 
F«.Ki^sR. come prepared to support the jurisdiction* 

Msrch IS* 

This beittg the last day of the tertft^ and no affii* 
davits having been produced^ 

The writ of error was dismissed, this court having 
no jurisdiction in the case. 



I.OGAN V. PATRICK, 



The Vircuit THIS was a case certified from the circuit court 
dSfon"Vn "a for the rth circuit and district of Kentucky, iij 
suit in equity, which the judges below differed in opinion upon the 
tJml «p^ following questions: 

a judgment at 

bw between Whether the complainant, (Logan,) who is a citi* 

tiM,"^airhough zen of the state of Kentucky, and is so stated in the 

the subpoena pleadings, can maintain this suit, in this court, 

the'^defei^ant against the defendant, who is a citizen and inhabit- 

out of the lUa- ant of the state of Virginia, and is so stated in the 

tSe^tourt^sits? pleadings, upon the following case : John Patrick 

obtained in this court a judgment in ejectment 

against David Logan, who filed a bill in equity 

against him to be relieved against the judgment, and 

to compel a conveyance of the land, and obtained aa 

injunction to stay proceedings on the judgment; but 

the subpccna was not served in the district of Ken- 

tucky. Can this court entertain jurisdiction of the 

cause ? If not, does the defendant's answering the 

bill, without insisting upon the objection that the 

process was not served upon him in the district of 

Kentucky, authorizie the court to entertain the 

cause ? 

The CpURT, upon the first opening of the case. 
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9ftid there could be no doubt of the jurisdtction of Logan 
the court below, and ordered it to be certified ac- Patrick 
(cordingly. 



RODFORD V. CRAIG. 



NO appearance having been entered 6n the docket if the <ioaRiei 
for either party in this cause, no counsel appearing, «n neither side 
the court ordered both parties to be called, and nei- tlie*"cau8e ^\i 
ther of them appearing, the court ordered the writ called, the writ 
of error to be dumissed. tlT:::^!''^ \ 

The same order was made in the cases of Banks 
V. Bastrop^ Tompkins v. Tompkins:, and Buchannan 
V. Teates, 



HARRISON t). STERRY AND OTHERS. 



THIS ^as an appeal from a decree of the circuit In the distri* 
court for the district of South Carolina, in a suit in ^^^ °/ • 
equi^, in which Richard Harrison wsls^ complainant^ fecu^lS 'thhi 
and the following parties defendants, viz. 1. The J^"."'*7»« ^^ 
United States. 2* Sterry and others, assignees of H* ^^ entUied'to 
M* Bird and Benjamin Savage^ under a British com- a preference, 
mission of bankruptcy. 3. Aspinwall and others, a»- wMc'oi!tra'oted 
signees of Robert Birdy under an American com- by a foreigner 
mission of bankruptcy. 4. Several American credit^ couotry?"«mi 
ors who had attached the effects of Birdy Savage £sf although the 
Bird, in South Carolina. 5. Several British credit- ^^^^^ ^^^ 
ors who had also attached the same effects. And, 6. their debt un- 
Thomas Parker, who, by consent of the creditors, ^^^ .^^ «°"*- 
had been appointed by the court of common pleas in bankraptc;'. 
South Carolina, an agent for all the parties concern- ^ud had voted 
ed, to collect and receive the debts due to Bird, iJn*'Jg*^Swft 
Savage & Bird, which had been attached, and when by one part- 

Vol. V. OO j^nie «f fhe 
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H ABB 110 ar recei ved« to hold the same till the further order of the 

V. ' 

Steb'jiy. court. 

» 

The question was, how those attached effects 
eopartnerthip, should be distributed. 

of the partner- 
siiip effects antl 

erediu, it va- Hqrrisoriy the complainant, claimed them as a trUiS* 

Under a tepa- ^^® ^°^ ^^^ benefit of certain creditors of the house 
rate comrois- of Robert Bird t^ Co* which was the name of the 

Stcy^a&Snl^t fi**"^ ^y w^"*^!^ the. house of Bird, Savage & Bird of 
one i>jirtner, London, carried on merchandise at New- York- 
only his inte- Robert Bird, desirous of aiding and supporting the 
joint efieats credit of the house of Bird, Savage & Bird, by rai- 
¥i*** h k ^'°8? funds, upon the security of the cargo of the East- 
law*^ of\*^"o- India ship S^miramisj and certain debts to a large 
i-eign country amount duc to them in South Carolina, made a deed 
Til^u^iSepof trust on the 3d of December, 1 802, intending 
of property in thereby to assign that cargo and those debts to the 
ihis country, complainant. The deed purported to be signed and 
sealed by H. M* Bird and Benjamin Savag^e^ by Ro- 
bert Bird, their attorney ; and by Robert Birdy in his 
own right. It recited that, " whereas H. M. Bird, 
Benjamin Savage and Robert Bird, being copartners 
in trade under the several firms of Bird, Savage & 
Bird, and Robert Bird & Co. have in consequence 
of disappointments been obliged to borrow money 
from the bank of England, and under the firm of 
Robert Bird & Co. to purchase bills of exchange^ 
public and bank stocks and good&, upon credit in 
America, in order to furnish means of more effec- 
tually supporting the credit of the said Bird, Savage 
& Bird G^' London. And whereas it may be neces- 
sary for the purpose aforesaid, that the said Robert 
Bird & Co. should continue to make such purcha- 
ses until the present difficulties may be removed^ 
and security having been already given to the per- 
sons bound as sureties to the bank of England, for 
their responsibilities, the said H. M. Bird, Benjamin 
Savage and Robert Bird, are desirous to secure all 
persons from whom purchases have been or may be 
made as aforesaid, for the purpose of aiding the said 
house or firm of Bird, Savage & Bird. Now, there* 
fore, know ye, that the said Henry M. Bird, Benjanust 



-,• 



FEBRUARY, IB09. 



291 



Skvageand Robert Bird, for the purpose above ex- Haerison 
pressed," &c. The trust expressed was ''• to apply Sterry, 
the same and every part thereof for the equal secu- 
rity and indemnification, in proportion to their just 
demands, of all persons from whom the said Robert 
Bird & Co. shall, before the end of the year 1803, 
have made any such purchases of goods, stocks or 
bills, or who before that time shall be holders of any 
bills of excjhange drawn or negotiated by the said 
Robert Bird & Co. for the purpose of giving support 
to the.hou^e of Bird, Savage & Bird, as aforesaid." 

Another ground of Harrison's claim was a similar- 
instrument of writing, dated the 31st of Januarys 
1803, not under seal, but signed, " Birdj Savage if? 
B^rdy^ and " Robert Bird Co*'^ which signatures 
were in the hand- writing of Robert Bird. 

The bill of complaint stated that Robert Bird St 
Co. before and after the 3d of Decem'aer, 1802, and 
before the end of the year 1803, made various p\xr-^ 
chases of stocks, goods and bills of exchange, and 
became indebted for £ills drawn and negotiated by 
them for the purpose of giving support to the house 
of Bird, Savage & Bird, which debts remain unpaid. 
There was jsl letter of attorney from Henry M. Bird 
and Benjamin Savage, to Robert Bird, but it did 
not authorize him to execute deeds in their names 
generally. 

The claim of the United States rested upon the 
priority given by the act of congress of the 3d of 
March^ 1797. Vol. 3. p. 423. § 5. 

The attaching creditors relied upon their attach* 
ments uader the laws of South Carolina. 

The assignees under the several commissions of 
bankruptcy rdied upon the British and American 
bankrupt laws. 

The United States had proved their claim under 
)he American commission, and had voted in the 
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llARftifoN choice of assignees. They had also attached fhie- 
effects in South Carolina, under the laws of that 
state, and had arrested Robert Bird, and held hii^, 
to bail in New- York. 

The court below decided that the United States 
were entitled to priority of payment* That after 
satisfaction of that claim Harrison would be entitled, 
under the assignment, to Kobert Bird's third part 
or share of the property mentioned in the deed, and 
the attaching creditors to the other two thirds* I'hat 
the assignees under the British commission could 
take nothing.; and that the assighees under the 
American commission could take nothing but the 
surplus after all the other classes of creditors were 
satisfied* 

From this decree all the parties, excepting the 
United States, appealed* 

C. Lee^ in behalf of the attaching creditors^ ad- 
mitted the priority of the United States, but con- 
tended that his clients were entitled to the whole of 
the surplus after satisfaction to the United States. 
They have a legal priority by means of flieir attach- 
ments, and they have equal equity. The istatutes 
of South Carolina gives them as good a tide at laW 
as if goods were taken imder a fieri Jaciaa. 

Robert Bird's letter of attorney did not authorize 
him to make deeds of conveyance or assignment in 
the names of his partners ; nor did his power as one 
of the firm extend to sealing deeds in their names, 
nor to assigning the partnership effects without seal. 
But a more solid objection to Harrison^s deed is, that 
it was made to cover the property from the other 
creditors ; and was made in contemplation of bank- 
ruptcy. It was not to pay a debt to Harrison, but 
to support the credit of Bird, Savage & Bird* It 
does not name the creditors, nor mention any sum 
which it was intended to secure. It could not con- 
vey more than an equitable title to Harrison in the 
thoses in actipuj but the creditors who attached 
• 4 ' 
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gained the legal title^ withotit notice of Harrison's Harkis«x 
claim* Equity will not deprive them of this legal ^ ^' 
title. 2 Eq. Cas. Abr. 85. Nor will equity protect 
an assignment of a chose in action except for a pre- 
cedent debt. 

The assignees under the British commission must 
yield to the attaching creditors. If they have any 
right, it can only be from the date of the assignmenti 
which was subsequent to the attachments. Doug. 
iro* Le Chevalier v. Lynch. 2 H. Bla. Hunter v. 
Potts. 1 H. Bta. 665. Sill y. Worswick. 1 East^ 
6. 5*771^^ v. Buchannan. 

This case differs from that of the United States v. 
Hooe^ 3 Crunch^ 73. That was an assignment of 
real estate ; this is only of a chose in action. 

It does not appear when the acts of bankruptcy 
were coinmitted. The commission against Bird & 
Savage issued on the 12th of June, 1803; that 
against Robert Bird on the 5th of December, 1803, 
and as the act of bankruptcy milst be within six 
months before issuing the commission, it must have 
been subsequent to the 5th of June, 1803, long sub- 
sequent to the attachments. ' 

There is no distinctioti between the rights of the 
British and the American attaching creditors. Thejr 
all come in according to the dates of their attach- 
ments. 

M'ARSHALL, Ch. J. Does the law of South Caro- 
lina create a lien from the time of the attachment 
without power to release the attached effects i 

Harper^ for the assignees under the British and 
American commissions. 

The attachment may be dissolved by bail; but if 
ao bail is given, and judgment of condemnation be 
had, it relates back to the time of the attachment, ill 
the same manner as ^ fieri facias lodged in the 
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HAXKitov hands of the BherifT, under the statute of frauds, 
g ^^ Laws of South Carolina^ p. 188. $ 3. and 8.. But 
the 3 1st section of the bankrupt law of the United 
States, voL 5* p. 67. destroys all liei^s created by 

{irior attachments. We admit that the bankrupt 
aws of £ngland have no such effect in this country. 

The case of the United States v. Fisher esta- 
blishes the right of the United States to priority of 
payment. But the United States may waive their 
right by coming in as a creditor under the bankrupt 
law. 1 hey stand on the same ground with the 
attaching creditor at St. ICitts in the case from 
Douglass. If he had afterwards proved under the 
commission, it would haye been a waiver of his 
priority under his attachment. So if a mortgage 
creditor would prove under the commission, he 
must relinquish his mortgage. 

The United States have proved their debt under 
the commission, and voted in the choice of assignees. 
If in such a case an individual would be excluded, 
so will the United States, unless they can show that 
the agent had no authority. It is stated to have 
been done by the attorney of the United States for 
the district, who is the proper officer to prosecute 
for, and recover the debts due to, the United States, 
in the manner most for the interest of the United 
States, according to the best of his judgment. The 
United States are bound even by his mistakes. 

The United States have elected to prove under 
the commission, and are bound by that election. 

The commissioners of bankrupt cannot distribute 
but as the bankrupt law directs. They cannot pay 
the United States more than their dividend pro rata. 

The debt from Bird, Savage & Bird was contract- 
ed in England, where they were bankers for the 
United States. Can the United States claim a 
preference against British subjects resident in En- 
gland? Can they claim it in this country, under 
the commission here against British subjects ? 
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As to the claim 6{ Harrison. The itistruihelit of Harrisan 
January 31, 1803, is not sufficient to transfer even stJrry 
the property of Robert Bird. It could not assign 
the joint effects, because that was an act which he 
had no right to do. He had no right to use the 
name of the firm for that purpose. It does not trans- 
fer his own individual right, because it purports to 
transfer xSxg joint estate in iht joint name. 

It is an act attempted to be done by the firm* 
One member of a firm may sell the goods'^ and give 
a good receipt, because they are acts necessary in 
the regular course of business. - But how far does 
this power extend ? We must look, for an answer, 
into the law of merchants. It extends to the draw^ 
ingand accepting bills, making notes, bills of parcels, 
receipts, bargain and sale of chattels in the course 
of the trade ; but not to the assignment of the pro- 
perty of the firm for the purpose of obtaining more 
credits, because this is not necessary in the usual' 
course of their business. It is an extraordinary 
act in which all the members concur. It is a case 
not foreseen^ nor contemplated, and therefore not 
provided for, by the law merchant. 

. In England a copartner cannot bind the firm by 
a bond : not because there is any magic in a seal, 
but because it is not necessary in the regular course 
of business. So with regard to real estate; one 
partner alone cannot conyey. A secret assignment 
of property is not a regular mercantile transaction ; 
and if one partner were permitted to make it, it 
might be the instrument of deception, if not of legal 
fraud. 

But such an assignment is void by the bankrupt law. 
It is a conveyance, on the eve of bankruptcy, to give 
a preference to a particular class of creditors. It 
does not appear by the record that this assignment 
to Harrison was not of the whole estate of the 
bankrupts, at least the whole in this country. 

• 

It cannot operate as the deed of Robert Bird, 
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because not execute^l in his own name, md as his 
deed. It cannot convey the joint interest of Bird, 
Savage & Bird, because, not executed in the name 
of the firm. And if it could, it is void under the 
bankrupt law. , 

As to the attaching creditors; the attachment, 
under the laws of South Carolina, did not change the 
property. It only gave a specific lien ; but if it did 
change the property, still it is overruled by the ex- 
press words of the 3 1 st section of the bankrupt law. 

The British creditors cannot give a priority by 
attachment 4n this country. 1 hey must come in 
under the British commission of bankruptcy ; for 
they as well as the bankrupts were subject to the 
British bankrupt laws. They were bound by the 
assignmept in England, and must claim under it, if 
they can claim at all. 

P. B* Key J for Harrison. 

The assignment to Harrison is legal and valid. 
It was at least competent to convey Robert Bird's 
interest. 

The instrument of January 31, 1803, was not an 
act of bankruptcy in itself. It was more than six 
months prior to the issuing of the commission. It 
was a disposition of the property for a valuable 
consideration, not in payment of antecedent debts, 
but to raise new funds for the benefit of all the 
other creditors. This was not an unjust preference. 
It was equivalent to an absolute sale. Robert 
Bird had the full control over the debts due to the 
firm in this country. He could release, or assign and 
transfer, or sell, and, a fortiori^ he could mortgage 
or pledge them. These creditors have peculiar 
merit. They advanced funds upon the credit of 
this property. The other creditors did not. The 
funds raised upon this property have been applied 
for the benefit of the general estate which has suf- 
fered no diminution by this exchange of property. 




If ll^f other ciediterft «aeceod in destroying ihia iis- ttAVMiftJi 
signj9ieot t^ Harr^aoot, the)? wiU h9i«» a dcM^t^ 
stk^ro, wbile lbe$^ cve^tito^ wUl ffiM a^tbiAg^ 

T]K? priprtty chicked hj tbe UpUiQd S^tqc^ di(| 

not attach until the bankruptcy. The commission 
issued on the 5th of Jjtcewb^t^ and the act of bank- 
ruptcy upon which it issued must have been com- 
BQ^iHied wUbjA six mQUth^, next preceding^ viz. 
after the 5th of June. But this 9saaggjQ»ent wa% 
long antecedent to that day. I'hat the priority 
t^k^ place when the event of in^Dlveoey ktiappensy 
b t^be inf^red from the opinion of duts court in the^ 
casi^ pf T^0 Uru^^d S^ef v. ftsheir% ^ CpamA^ 584^,, 
995. 

The assignment to tlarrison w^ made in coii-> 
temptation of bankruptcy, and therefore void. It 
H^as «a,adf^ on the 31st of Janitary, and on the 
^th of febrwry th,e con^mMtion issued in London* 
The sitH^^tion of the hou^e muj&t he presumed, to b« 
known to all the partners*. JP^aM^^ Ca$. ^Q0« Buitr* 
830. It was not made to secure previous debts ; no 
sum U me^tipj^ed j^ the debt^ M^ere mstascert^ined. 
The possession was not delivered^ no? even an aft-» 
signment of the bill of lading. 

|f itwas i^de tQ defeat the bankrupt law, or 
«ven to secure a creditor, it is void. Burr* 467. 47'4« 
Cowp. lir. 122. It is not necessary that it should 
Ipiave been of all the estate. Am assignment even of 
one third ia Cravkdulent.. Coy^p. $33. 3 W^ 4f» 
4i Burr. ^2J9. 

The assignee! under a separate cpmrnisisicHi caai 
|U>t recover the joint effect^ in their Qvm name, bu^ 
they may use the joint name. 1 y^hm* 123. An a»* 
signment under a jprnt cominisj^ioii transfers the 
joint and separate property «i 2 -P. Wm^* &Qf^ Ccx^s 
i^te^ epc parte C^oh^* 
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HAmmiftdv Harper. A joint commission may issue if all Ae 
Stes&t. pa^»^" ^ within the jurisdiction ; but on a separate 
commission, nothing of the joint funds passes but 
the right of the bankrupt in them. Cawp. 445. 449* 
7 Bac. Mr. tit. Merchant. 12 Mod. 446. 1 Vet. 242. 

March IS. 

Marshall, Ch« J. delivered the opinion of the 
eourt as follows, viz. 

The object of this suit is to obtain the direction 
of the court, ' for the distribution of certsdn funds 
in South Carolina, which were the property of a 
company trading, in England, under the firm of 
Bird, Savage & Bird, and in America, under the 
firm of Robert Bird & Co. The United States 
claim a preference to all other creditors, and their 
claim will be first considered. 

Two points have been suggested, as taking this 
ease out of the operation of the preceding decisions 
of the court respecting the priority to which the 
United States are entitled. 

1. That the contract was made widi foreigners^ 
in a foreign country. 

2. That the United States have waived tjxeir 
privilege, by proving their debt under the commis* 
sion of bankruptcy. 

1. The words of the act, which entide the United 
States to a preference, do not restrain that privilege 
to contracts made within the United States, or with 
American citizens. To authorize this court to 
impose that limitatioA on them, there must be some 
principle in the nature of the case which requires 
it. The court can discern no such principle. The 
law of the place where a contract is made is, gene- 
rally speaking, the law of the contract ; i. e. it is 
the law by which the contract is expounded. But 
the right of priority forms no part of the contract 
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itself* It 18 extri&aic, and is rather a personal pri- H^iiftziow 
vilege dependent on the law of the place where the 
property lies, and where the court sits which is to 
decide the cause. In the familiar case of the ad- 
ministration of the estate of a deceased person, 
the assets are always distributed according to the 
dignity of the debt, as regulated by the law of the 
country where the representative of the deceased acts^ 
and from which he derives his powers; not by the law 
of the country where the contract was made. In this 
country, and in its courts, in a contest respecting 
property lying in this country, the United States are 
not deprived of that priority which the laws give 
them, by the circumstance that the contract was 
made in a foreign country, with a person resident 
abroad. 

2. Nor is this priority waived by proving the 
debt before the commissioners of the bankrupt. 

The 62d section of the bankrupt act expressly 
declares, that ^^ nothing contained in that law shall, 
in any manner, affect the right of preference to 
prior satisfaction of debts due to the United States, 
as secured by any law heretofore passed." 

• 
There is nothing in the act which restrains the 
United States from proving their debt under the 
commission^ and the 62d section controls, so far as 
respects the United States, the operation of those 
clauses in the law which direct the assignees to dis- 
tribute the funds of the bankrupt equally among 
all those creditors who prove their debts under the 
commission. Omit this section, and the argument 
of the counsel for the general creditors would be 
perfectly correct. The coming in as a creditor under 
the commission might theti be considered as elect* 
ing to be classed with other creditoiis. But the 
operatiotif of this saving clause is not confined to 
cases in which the United States decline to prove 
their debt under the commission. It is universal. 
It introduces, then, an exception from the gfenexal 
rule laid down in. the 29th and 30th sections at ^ 
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lUamufnt act, Md leaveis to At VtAHsd ^itie^ thiH; tlght^ tb 




Stb^rt ^^ «»tife&oci4Mi of their dkht^ td At ^ttlwkm of 
other eredilDri) to i/AAA^ty would he emitted, had 
tbojr mot prowd thesr ddb%, under die eOHitmaMm. 

Tho prioritjr -of the OiHted States i» to be maiib- 
tsiiied in this tmtj iiriess some of the creditors can 
show a thte to die property anterior to the time whea 
diis {Maor% attaches. 

The assig;fitiieiit anade to Richard Hai^iben is, it 
is contended, sudi a title* 

To this assignment several ot^ettions have heeti 
made. 

1« It is said that Robert Bird was not authorized 
to make it, because it is not a transaction within 
the usuri course of trade. But this court is of 
opinion that it is such a transaction. The whole 
commercial business of die com^ny in the United 
States was necessarily committed to Robert Bird, 
the only parmer residing in this country. He had 
die comiMnd of their funds in Ametica, and could 
collect or transfer the debts due to them* The 
assiganftent under consideration is an act of this 
tharacter, and is within the power usually exercised 
by a managing partner. In such a transaction he 
had a right to sign the name of bodi firms, and his 
aiot is the act of ^1 the partners. 

1L It is the assignsftent of a •dh9^ m action; and 
is^ therefore, to be cotisidered rather as a contract 
than mx actual transfer, and could be of no validity 
agafimt the several claimants in this case. 

The audiorities cited i^ bar, especially those 
from 1 AtJk% and Wittiain^'^s LawC^ses^ are conclu^ 
sive on this point, to prove dtot equity wiM support 
an equicable^assignmeat* 

:3. But a-^hird exceprion has belen taken to this 
hitftiiii»«n«, whidb die^ooul't dee^ss ^ substantial one* 




It {» ultd^ midef circumstancefi which e!)tt>Ofie it HAnitn«ir 
to the diarge 6f britig a fraud on the bankrupt laws. 

Cofisidered tid die act of Bird, Savage & Bird, 
it is dated but a few days before their bankruptcy; 
and considered as the act of Robert Bird & Co. 
it is but a short time before they stopped payment, 
and is made at a time when there is much reason to 
believe, from the face of the deed, as well as from 
extrinsic circumstances, that such an event was in 
tontemplation. 

Money actually advanced upon the credit of this 
assignment, subsequent to its date, might perhaps 
be secured by it ; but there is no evidence that any 
money was actually advanced upon it, and the face 
of the instrument itself would not encourage such 
an opinion. It might be caught at by those who 
were already creditors, but holds forth no induce- 
ments to become creditors. It was impossible fotr 
any person viewing it to judge of the sufficiency of 
the fund, or of die pre«-existing liens oh it. 

This assignment, therefore, under all its circum^ 
stances, many of which are not here recited, Ik no 
bar to the claim of the United States, or of the 
attaching creditors. 

This being the case, there eldsts no obstacle to 
the priority claimed by the United States, and their 
debt is to be first satisfied out of the fund to be dis- 
tributed by the court. 

2. Tlie attaching creditors are next in orders 

By the bankrupt law of the United States, their 
priority, as to the funds of the bankrupt, is lost. 
They can only claim a dividend with other creditors. 
So far, then, as the effects attached are the effects 
of the bankrupt, thieir lien is removed by the bank* 
ruptcy. 

Robert Bird alone has become a bankrupt binder 
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HAftmxsoK the laws of the United States. Consi^quentljr, onfy 
g ^* his private property and his interest in the funds of 

the company pass to his assignees. This interest 
is subject to the daim of his copartners, and if^ 
upon a settlement of accounts, Robert Bird should 
appear to be the creditor or the debtor of the com* 
pany, his interest would be proportionably enlarged 
or diminished. But he is not alleged to be either 
a creditor or a debtor ; and of consequence, the 
court consider his interest as being one undivided 
third of the fund. This third goes to his assignees. 

As the bankrupt law of a foreign country is in- 
capable of operating a legal transfer of property in 
the United States, the remaining two thirds of the 
fund are liable to the attaching creditors, according 
to the legal preference obtained by their attachments. 

The court thinks it equitable to order that those 
creditors who claim under the deed of the 31st of 
Januarj', 1803, and who have not proved their debts 
under the commission of bankruptcy, should be 
now admitted to the same dividend out of the estate 
of die bankrupt as they would have received if, 
instead of relying on the deed, they had proved 
their debts. The assigneerf therefore, take this 
fund subject to that equitable claim, and in making 
thp dividend, those creditors are to receive, in the 
first instance, so much as will place them on an 
equal footing with the creditors who have proved 
their debts under the commission. 

With respect to any surplus which may remain 
of the two thirds, after satisfying the United States, 
and the attaching creditors, it ought to be divided 
equally among all the creditors, so as to place tiiem 
on an equal footing with each other. The divi- 
dends paid by the British assignees, and those made 
by the American assignees, being taken into consi- 
deration, this residuum is to be so divided between 
them as to produce equality between the respective 
creditors. 
5 
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BROWNE AND OTHERS x». STRODE, 




THIS was a case certified from the circuit court The o«rart« 
for the district of Virginia, the judges of that court ^ the United 
beiug divided in opinion upon the questi<m whether riadietioD^m^a 
they had jurisdiction of the case. «•«« between 

citizens of Uie 
same state, if 

It was an action •n a bond given by an executor the Diaintiffs 
for the faithful execution of his testator's will, in l^^l^^^ 
conformity with the statute of Virginia. The object theu$e rf an 
of the suit was to recover a debt due from the testa- ^"^^^ 
tor in his life-time to a British subject* The defend'^ 
ant was a citizen of Virginian The persons named 
in the declaration as plaintiffs were the justices of 
the peace for the county of Stafford, and were all 
citizens of Virginia* 

The (]^uestion being submitted without argument, 

The Court ordered it to be certified, as their . 
opinion, that the court below has jurisdiction in the 
case. 



{lODGSQN AND THOMPSON v. 30WERBANK 

AND OTHERS. 



ERROR to the circuit pourt for the district of Alihonsh the 
Maryland. The defendants below were described JjJjljJ^I^ ?** ^ 
in the record as *^ late of the district of Maryland^ proceedings as 
merchants^^ but were not stated to be citizens of the JJ* ^^^^ y«^ 
state of Maryland. The plaintiffs were' described as m^t be ex- 
" aliens and subjects of the king of ^e united king- prewiy itated 
dom of Great Britain and Ireland." JJ wme^^one 

of the United 

Martin contended, that the courts of the United lU^thc »ot^ 
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HoBot«« States had not jorisdiction, it not being stated that 
V the defendants were citizens of any state. 

BoWBmSAVK. 



^e ^ C. Lee, contra. The judiciary act gives jurisdic- 
Bute* havenot ^on to the circuit courts in all suits m wnicn an 

jurU^on in ^.^ ^ ^ ^^^^^ £^, U^ g^ y^l. 1. /^. 55. $ 1 1. 

Marshall, Ch. J. Turn to the article of Ae 
ooQstitutiM of the United States, lor the statute can* 
not extend the jurisc^tion beyond Ae limits of th« 
constitution. 

(The words <rf the constitudoo were fijund to be 
<* between a state, or the citiaens thereof, »»d 
foreign states, citizens, or subjeclB.'^) 

The court said the objection was fiitai. 

Tlie record was afterwards aoiended by consent. 



KEENE V. THE UNITED STATES. 



The trial of ERROR to the circuit court of the district of 
Jhl*a^^°the Columbia, in a case of seizure of certain merchan- 
i8th February, disc, being part of the cargo of the schooner Sea 
i79i, "foren. FJower, Matthew Keene, claimant, imported from 
Mni?n^g"'»bipi the Havanna, in the island of Cuba, into the port of 
orvcsselstobe Vienna, in the district of Maryland, the vessel having 
tbe**°^t^tji| sailed on 2i foreign ;voyage under a coasting license 
trade and fish- The goods having been landed at Vienna, were trans- 
!2miiji^ ^ ported to Alexandria, in the district of Columbia, 
Miae," IB to be where th^y were seized by the collector of that port, 
S«triot^**^^ and libelled and condemned in the district court of 
Wbicb tbe »«> that district, whose sentence was affirmed by the cir- 
«rtf w;»i made; ^uit CQUrU 

40 the dMtrifit 

i^beme the for- Swunn and Murtin, for the plaintiff in error, qqh- 
^•*^"^-^*^"**^ tended, ' ^ 

That there was no law which authorized the sei- 
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zttre, or the trVal ahd cbnd^mtiarion 6ut of the district Kebu* 
into which the goods had been first importedt I^he ij. S. 

The goods were condemhed andei' the Bth section 
of the act of cdii^ess, *^ for enrolling ami licensing 
$hips or v^s^di to be en^ployed in die coasting trade 
and fisheries, and for regulatings the satne,'' passed 
February 18, 1793, v^L 2. fi. 174. which enacts, 
** that if any ship 6r vie^sel, enrolled or licensed as 
dforesflid, ishdll proceed-on a foreign voyage without 
first igivittg u^ her enrollment ^nd license to the col- 
lector of the district comprehending the port from 
whidh she U about to proceed on such foreign voy- 
age, atid being duly registered by such collector, 
every sUch ship or Vessel, together with her tackle, 
apparel attd -ftirniture, and the goods, Wares and 
merchandise so imported therein, shall be liabl^ to 
s^iisure anc^ forfeiture/' 

By thiisiil:^ the fotfeitui^e arises upon impbrtqtion^ 
The importation was complete at Vienna^ in the dts* 
trict of Maryland^ where oply the trial can be lawr 
fully had. 

By the 35M section of the act^ it is enacted, *^ that 
all penalties and forfeitures which shall be incurred 
by virtue aild f^rce of this act, shall and may be 
jftiedribr, ]^h>secuted and recovered ip like manner as 
penalties sind forfeitures incurred by virtue of the 
act entitled * An aci; to regulate the collection of the 
duties imposed by law on goods, wares and mer- 
chandise, imported into the United States, and on 
the tohwage of ships or vessels,* may be sued for^ 
prosecutra add recovered, and sl>aU be appropriate4 
in likfe manUer.*' 

There is no act in the statute book with such a 
title* The only act then in force regulating the col- 
lection of duties on goods imported, and on tonnage, 
was the act of August 4, 1790, entitled " An act to 
provide more effettually for the collection of the 
duties imposetl by law on goods^ wares and n^ej-v 
Yoi. y. Q q 
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KscNs chandise, imported into the United States^ and o» 
Tbe^u, 8. ^^^ tonnage of ships or vessels." 

By the 67th section of this act, it is enacted, ^^ that 
^H penalties accruing by any breach of this act shall 
be sued for, with costs of suit, in the name of the 
United States of America, in any court proper to 
try the same, and the trial of any fact which may 
be put in isaucj shall be within the jiuUcial dhstrict 
in which any such bem^i^tt shall have accrued ; 
and the collector, within whose district the seizure 
shall be made, is hereby authorized and directed to 
cause suits for the same to be commenced afid pro- 
secuted to effect, and to receive, distribute and pay 
the sum or sums recovered, after first deducting all 
necessary costs and charges, according to law* And 
that all ships or vessels^ goods^ wares or merchan- 
dise^ which shall become forfeited by virtue of this 
act, shall be seized^ libelled and prosecuted as afore- 
said in th? proper court having cognisance thereof ^"^ 

Here the words *' as aforesaid^^ refer to the trial 
of the fact in the judicial district where the for- 
feiture was incurred. 

This provision is also analogous to that contained 
in the 8th amendment of the constitution of the 
United States, which provides for the trial of all 
offences in the state and district where they ^wcrc 
committed. 

The property could not lawfully be seized out 
of the district of Vienna, unless by the collector of 
that port. But if the collector of Alexandria had 
a right to seize it, he ought to have sent it back to 
the district of Maryland for trial. 

Congress need not have recited the title of the 
aict to which they intended to refer, but having un- 
dertaken to do so, and not having recited it truly, 
it is as if no mode of trial had been provided; so 

5 
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that there is no court competent to condemn the pro- Kesns 
party. 



V. 

The U. S. 



Rodney^ Attomey'Genejral of the United States^ 
contra. 

The act referred to in the 35th section of the act of 
the 18th of February, 1793, is the act of the 3 1st of 
July, 1789, entitled ** An act to regulate the collec- 
tion of the duties imposed by law on the tonnage of 
ships or vessels, and on goods, wares and merchan- 
dises imported into the United States.*' This act 
is not in the common edition of the laws, having 
been repealed by the act of the 4>th Aug'tist^ 1790; 
but it is found in OswaUPs edit, of the Laws, vol. 1. p. 
25. 

The title contains precisely the same words with 
the title recited in the 35th section of the act of the 
18th of February^ 1793. They are a little trans- 
posed, but the sense is the same. Whereas the title 
of the act of the Ath August, 1 790, varies very essen- 
tially from the title recited^ It is ^^ An act to provide 
more effectually for the collection of the duties,'* &c> 

It is no objection that the act of the 31 at of July^ 
1789, was repealed before the act of the 18lA of Fe- 
bruary, 1 793, was passed. It remaiilied in the statute 
book, and answered every purpose of reference as 
to the mode of recovering forfeitures, as well as if 
it had remained in force as a law respecting the col- 
lection of duties. It was referred to merely to pre- 
vent the necessity of transcribing its provisions re- 
specting a particular subject. 

But even the act of the 4/A of August, 1 790, section 
67. does not require the trial oi forfeitures to be in 
the district where the cause of forfeiture arose* It 
only declares that in actions for penalties, (not in 
suits for forfeitures,) " the trial of any fact ^ which 
may be put in issue, shall be within the judicial dis- 
trict in which such penalty shall have accrued." . But 
when it speaks oi forfeitures, it says the goods, &c. 
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^^ shall be seized^ hbelkd axkd prosecuted aa afbreaaid. 
in the proper court* having cognisance thereof;" 
which are precisely the same words with those con- 
tained in the 36th sectipn of the act of the ZXai of 
July, 1789* 

It was not necessary by the common law that prose- 
cutions on penal laws should be in the counties where 
the offences were committed. 3 Inst* 194. And the 
Stat, of 21 yac4 c. 4. making it necessary in general 
cases, does not apply to revenue cases. 1 Anst. 2^0, 
221. In such cases, when the proceedings are in 
rem J the place of seizure always designates the 
place of trial; and the t/iin^ tnust always be within 
the jurisdiction and power of the court where the 
trial is had, otherwise dt can neither enforce a sale 
after condemnation, nor restore the goods upon a 
decree of restitution* It is said that the collector of 
Alexandria ought to have sent the goods back to 
the district of Maryland, for trial. But at whose 
risk and expense should they, be transported ? No 
provision is made by law for such a case. If he had 
sent the goods back to Mar}'land, and upon trial they 
had been acquitted, would the government take the 
risk and expense of retransportation to Alexandria f 
Nothing could be more unreasonable and incon- 
venient. 

But if the act of the ISth of February y 1793, refers 
neither to the act of jfuiy 31, 1789, nor to that 
of the 4dh of August^ 1 790, there is no mode of 
prosecution particularly specified in the act of 1793, 
and the question of jurisdiction must be decided 
by the judiciary act of September 24, 1789, the 
9th section of which enacts that the district courts 
of the United States shall have exclusive original 
cognisance of all seizures under the laws of impost, 
navigation^ or trade of tlie United States, where the 
seizures are made on certain waters, or on land, 
within their respective districts^ as well as upon the 
high seas. 

The collector of Alexandria not only had a 
5 
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Hght, but it n^as made his duty to seize the goods 
under the 70th section of the collection law of 1799« 
FoL 4. p. 390. But whether the collector had a right 
to seize or not, the seizure having been made, it 
was the duty of the court to take cognisance of it. 

March 15. 

Livingston, J. delivered the opinion of the 
court as follows, vi:^* ,.^ 

- This is a seizure on land, by the collector of the 
port of Alexandria, for a breach of the act for en* 
rolling and licensing ships or vessel to be employed 
in the coasting trade and fisheries, and for regula- 
ting the same, passed 18th February, 1793. 

The breach , alleged is, that a certain schooner 
called the 3ea Flower, duly enrolled and licensed^ 
sailed to a foreign port, without hs^ving first given 
up her enrolment and license, and without being 
duly registered* That, on her return voyage, ther^ 
were imported in the said schooner, from the Sa- 
vanna into the port of Vienna, in the district of 
Maryland, certain goods, and thence, transported to 
the town of Alexandria, in the district of Colunfibia^ 
and within the collection district of Alexandria. 
The goods were condemned by the circuit court, 
and the only error relied on is, that there is no 
law authorizing a condemnation in a district differ- 
ent from that in which the forfeiture accrued. 

The 35th section of the act under which the 
seizure was made, declares that all penalties, in- 
curred thereby, shall be sued for in the same man- 
ner as penalties incurred by virtue of an act . en- 
titled ^* An act to regulate the collection of the du- 
ties, imposed by law op goods, wares ^nd i^erchan- 
dises imported into the United States, and on the 
tonnage of ships or vessels." « 

On examining the diQerent acts of congress (m, 
this subject, there is none whose title exactly cor- 
responds, with the reference here made. It i^ con 
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tended by the counsel for the United States, that 
Tme^u.S. the act here intended, although it does not bear, 
in terms, the same title, is the one regulating duties, 
which passed the 31st of July, 1^89, and that this 
does not render it necessary that the trial should be 
tvithin the district ivhere the forfeiture accrued; 
Iv^hile the plaintiff insists that, as this act had been 
repealed several years prior to the passing of the law 
undet which this seizure was made, it is more proba- 
ble that a reference was intended to another act, on 
the same subject, of the 4th of August, 1790, which 
Requires that the trial of any fact which ihsly be put 
in issue shall be within the judicial district in which 
any penalty shall have accrued. It is not impro- 
bable that this was the law intended; but as the 
title of neither corresponds with the. one given in 
this act, the court thinks that the proceedings on 
forfeitures accruing under it, may well be governed 
by the 9th section of the act to . establish the judicial 
courts of the United States, which confers, on 
the district courts, jurisdiction of all seizures un- 
der laws of impost, navigation, or trade of the Uni- 
ted States, when the seizures are made on waters 
which are navigable from the sea, by vessels of 
ten or more tons hixrdcn^ within their respective 
districts; and also of all seizures on land, or other 
waters, than as aforesaid made, and of all suits for 
penalties and forfeitures incurred under.thelaws of 
the United States. It is a fair constructiqn of this 
election, taking the whole together, that nothing 
more is necessary to give jurisdiction in cases of 
this nature, than that the seizure should be within 
the district, without any regard to the place where 
the forfeiture accrued. It would, in many cases, 
be attended with much delay and injury, without 
any one advantage, were it necessary to send 
propert); for trial to a distant district, merely 
because the forfeiture had been incurred there* 
The court feels no disposition to impose these in- 
conveniences pn either of the parties, unless where 
it be positively directed by an act of congress. 
There being no provision of that kind in the law un- 
der which this forfeiture accrued, the court cannot 
perceive any error in the proceedings below ; and 
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therefore orders that the judgment qf the circuit K«*»« 
court be affirmed with costs* The U. S, 



THE UNITED STATES v. RIDDLE. 



ERROR to the circuit court of the district of The law pu- 
Columbia, which had affirmed the sentence of the ?"***? ^® **" 

, . . ' . . r % tempt, not the 

district court restoring certain cases oi merchan- m/eirn'on to <)e- 
dise which had been seized by the collector of '^****^^®rfT*" 
Alexandria, under the 66th section of the collection invoieet. 
law of 1799, vol. 4. p. 388- because the goods were A doubt con- 
not "invoiced according to the actual cost there- Mnstruetionof 
of, at the place of exportation," with design to evade « *«^ "ay be 
part of the duties, ^ ^^t 

nod authorize 

The goods were consigned by a merchant ^^^p^h^^ml 
Liverpool, in England, to Mr. Riddle, at Alexandria, 
for sale, accompanied by two invoices ; one charg- 
ing them at 671. 5s. 6d. the other at 132/. 14«. 9d. 
with directions to enter them by the small invoice, 
and sell them by the larger. Mr, Riddle delivered 
both invoices and all the letters and papers to the 
collector, and offered to enter the goods iq such 
manner as he should direct. The collector inform^ 
ed him that he must enter them by the larger in- 
voice, which he did. But the collector seized them 
as forfeited under the 66th section of the collection 
law of 1799, which enacts, *^ that if any goods, 
wares or merchandise, of which entry shall have 
been made in the office of a collector, shall not be 
invoiced according to the actual cost thereof at the 
place of exportation, with design to evade the du- 
ties thereupon, or any part thereof, all such goods," 
&c. " shall be forfeited." The same section con- 
tains a provision for the appraisement of the goods 
by two merchants in case the collector shall suspect 
that the goods are not invoiced at a sum equal to 
that at which they have been usually sold in the 
place from whence they were imported^ with a pro- 
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Tkb U. s. viso that such appi^isement should not, upon the trial, 
|, ^' be conclusive evidence of the actual and real C09t 

of the said goods at the place of exportation. 

Rodney^ jittorney'General for the United States^ 
contended, that as the goods were invoiced lower 
than their actual cost, with intent to defraud the 
revenue, they were not invoiced according to their 
actual cost with the like intent; and the goods 
having been actually entered, although not by the 
fraudulent invoice, they were within the letter of 
the law, and ought to be condemned. Besides, it 
does not appear that the higher invoice was accord- 
ing to the actual cost. 

SwanUt contra. 

The lower invoice was probably what the goods 
cost the consignor, who manufactured them. The 
higher invoice was what such goods were then 
selling for at that place. 

But even if a fraud was contemplated, it was not 
carried into effect. No entry was made, nor at- 
tempted %o be made by the consignee, upon the Jaise 
invoice. It was made upon the true invoice, and in 
conformity with the directions of the collector. 

In this case we hope there will be no certificate 
of probable cause. The conduct of the consignee 
has been fair and honourable in every respect. A 
doubt concerning the construction of a law is not 
^^ a reasonable cause of seizure." 

Marshal]., Ch. J. delivered the opinion of the 
court to the following effect; ' 

The court thinks this case too plain to admit of 
argument, or to require deliberation. It is not 
within even the letter of the law, and it is certainly 
not within its spirit. The law did not intend to 
punish the intention^ but the attempt to defraud the 
revenue. 
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Bm ftsjffafe cottttruaion of tjhe kw was liable to Kesvil 
SMi« ^ue^tioD, the couftt will a^fficr the certificate T^e a. & 
of probable cauae to remain aa it is. A ^dubt as 
to the true icod^straction of the ibtt; is 9A re^sonabte 
a tamsb Sat setsure as a doubt r^sjiectiiag^ti/e faet^ ' 

SefiAenee aftrmciL 



MIM*:LY ti. JtOSE, 



1 , ' ^ 

THIS was an appeal from so much of the finallthnotneeesj^ 
sentence Of thfe cil-cuit court for the district of South ex^pSms^^to 
Carolina, rendered upon the mandate from this court the report of 
tesued ttboti the retelnsal of the former sentence of !?^^''?' Jli^! 

 fx .^^.-^x ^ •« errors, appear 

that ieoutt, («^ ^mri?, %fdt 4. p. 292.) as affirmed the apon the &ee 
rfettott of auditors dlppoiuted by the court ^^ to inquire ^J-^^® report. 

A . • * t » f 3 T \^ 1 t • If the nppoper* 

and t^poft wfiether dny^ and if any, what deductions ty, ordered to 
are to be allowed for freight, insurance and other *»«r®.H®'**'»^ 
iStpetises whith Irould h^e been incurred by the ^ot to"bepaid! 
oWtiers ih bringing the cargo into the United States^ 
and also to ascertain and report the interest to be 
paid by the claimant ^to the appellant," so, far as that 
t^poYt alloWied intttest to the appellant^ and disal- 
lowed the expanse of insurance to the claimant. 

' This court, ih reversing the former sentence of the 
dt*tuit cOtin, decreed as follows : that the Sarah and 
her fcarg<> *' ought to be restored to the original 
^tilers, subject to those charges of freight^ insurance ' 
and oth6r expenses which would have been incurred 
by the oWndirs in bringing the Cargo into tfae United- 
States; tv.hich equitable deductions the defendants 
are at liberty to show in the circuit court. This 
court is therefore of opinion, that the sentence of the 
circikit court of South Carolina ought to be rer 
versed, and the caUse be remanded tb that couH in 
order that a final decree may be' made therein con- 
formably to this opinion." 

Vol. vr ^r 
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Upon receiving the mandate from thiji court.to 
carry its sentence of reversal anto effect, the circuit 
court directed a reference to auditors in the terms 
above stated $ aiid the auditors reported ^^ that the 
claimant is not entitled to any insurance, but that he 
oaght to be allowed freight on the cargo at the rate 
of oiie cent per pound, for such of it as was in bags, 
and one and a half cent per pound for such of it as 
was in casks, and also the sum of 500 dollars for 
expenses incidental to the landing, wharfage, storage, 
&c. of the cargo, which sums being deducted from 
the amount of the decree, the claimant must pay the 
appellant two years' interest on the residile at the 
rate of seven 'percent, per annum.'' 
* - . ' • ' ' ' 

Martin and Jones.^ for Himely^ the appeUant. 

After the express mandate of this court, directing 
the allowance of freight and insurance, the court 
below ought not to have referred it to auditors to say 
whether any thing should be allowed for insurance. 

The mandate was silent as to interest; indeed, as 
the proceeding was in rem^ and the decree fpr re^ti* 
tution^ interest could not have been given. 

Livingston, J. Can this court take notice of 
these errors in the report, if no exception were taken 
in the court below ?' 

Martin^ There were no particular items to whick 
an exception was neclcssary. The error appears pal- 
pably upon the face of the pi'oceedings. And this 
court, in the case of Murray v. The Charming Bet^ 
<9y, (jante^ vaL 2. ;&. 124.) decided, that ^xcepdonte 
are not necessary if the error appear upon the face 
of the report itself. , 

Besides, in an appeal from a sentence of a court 
of admiralty, the question of fact is opened as well 
as the question of law. 

MarshaiLv Ch.- J. Nothing is before this court 
but what is subsequent to the mandate* 
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Martin* The auditors have allowed nothing for Himsly 
the expenses of the cargo at Su J ago de Cuba; RoU. 
Himcly was as much entitled to those expenses un- 
der the decree of this court, as to those incurred in 
this country. 

C. LeCy contra* . 

• . "i 4^ ' ' 

There were no exceptions to the report in the 
court belong. It was there regularly confirmed by 
ihat court, whose decree ought to be affirmed in 
this, unless the directions of the mandate have been 
counteracted in one or both the particulars, of which 
die a'ppellant complains. 

The mandate left the claim of insurance open to 
be adjusted in the circuit court, and unless insurance 
was proved to have, been actually made, nothing 
should be allowed on that account. 
. 

It 18 now to be presumed and. taken as an admit- 
ted fact* that no insurance was made by the appellants 

The interest was properly allowed, unless good 
reason can be showjii in equity why it should not be 
paid. . According to modem usage in commercial 
controversies, interest is deemed an inseparable inci- 
dent to the principal debt, the payment whereof is 
wrongfully delayed. This being the general rule, and 
the mandate being silent, the allowance of. interest is 
unohjectionalble. . As the claimant /viras to have th6 
benefit of equitable deductions, he ought to be sub^ 
^ted to equitable charges. He has had Uie use of'' 
the money, and the other par^ has lost the interest 
of it. 

The freight and other charges, as well as the va- 
lue of the cargo, having been amicably arranged by 
the parties, and there being no appeal as to them, they 
a^e not now to be the subject of inquiry or decision* 

Upon the question of interest^ Mr. Lee cited 3 
DaL 332. Hills V. Rossy and 4 DcU. 289. Crawford 
V. Willing and Morris* 
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Marshall, -Gh« J. ddmrcd the opiaioiv of tbe 
court as £dUows : 

A decree having been formerly rendered in thU 
cause, the court is now to detern^kie ^keth^ that 
decree has been executed according to its true intent 
ttd meaning* 

4 • 

That decree directed ^^ the cargo of thd Savah te 
ht restored to the original owaers^ siilbjeet to those 
charges of freight, insurance and cithei^ expense 
which would have been incyored \)y thoMki in. (^ring*- 
ing the cargo into the United States." 

In carrying this decree into exe<xutioin, an allow*- 
§nc6 has bee» made for fmght, and ior expenses in- 
curred at the port of impoftatioft;. but no aflowaoM 
has been made for expenses at the port of lading, 
nor for insurance* The appellants, tooy Wi^re charged 
with ii|t^rest gn the money into which the ca^vgo had 

been converted* 

• • • . • . , - 

No exeeption h^^ving be^ taben t<> this vepi^t, it 
is now liable to thpse exceptions oQiy which apfMsaf 
on its face* 

So far. as respects, fpeigbt, and the expenses at 
the port of entry and deUvery^' th^ report must hm 
considered as correct; but in ^ose items of the claim 
which were disallowed, the error, if it be one, ia ap-^ 
parent &a the face of the proceedings,- and* ma]$ 
therefore be corrected* 

The court has not considered the appellants as 
infected by the marine tres;pa8fr committed by the 
CBftor^ of the Sarah and her CM^go* Their opera* 
t^ons commence witb their purchase at St* Jago de 
Cuba; and the decree deai^d, .and is ttimgift to^ 
have been so expressed as to charge the owners with 
all the expenses which they would k»ve ioctirred, 
had they made the {turcbasQ themselves* Had they 
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dooA m^ they must bave inctttared soi|ie ttacpensds at 
tiie port of laMinig. Among theae is cditainly not to 
,1le cttimatcd the pri^ of the cargo % but any est* 
spe^e qecesiarily attendant upon the tranBaetioQ, auoh 
as putting the carga on boards may properly, under 
^k dectee, be chairged to the owners. 

- It is obvious, too, that the owi^ers, or the undev- 
^irritevs, if they represent the owners, had they been 
^e purchasers, must have insured the vessel and 
targo from St* jfago de Cuba to the United States, 
or must thcfm^elves have stood insurers; vin which 
4sEtter case, the risk iis deemed equ^l to tiie insurance* 
^he decree, thereiore, formerly tendered hy this 
court, is understood to have entitled the appellants 
o insurance. 

The question of interest is more doubtful ; but 
this court is of opiniion that the appellants ^nght not: 
to be charged with interest. 

Restimtion of the oax^ was awarded. The pro- 
perty having been sold, the money, proceeding from 
die sales is substimted for the specific articks. If 
this money remaiils in possession of the court, it 
earties no interest ; if \x> be in the hands of an in^ 
dividuttl, it may beav llMrest, or otherwise, as the 
eb^nrt shaH direct, fiut k is not supposed that the 
]^rty, to'Whom restitmkm is awarded, receives inr 
ferest'in slieh case, unless it be -decreed hy the court. 
This courr^^ not decree inteit^t ; por would in- 
terest hsive becA deeretd, in t^is case^ had the parv 
ticukf fsct of the Sldfe been brought before them. . 

The eircuD^stdnGes of the case were such as to re* 
slraiA ^ court from inserting in its decree any thing 
which mii^t 'increase its severity. The loss was 
lieavy \ and it fell unavoidably on one of two inno^ 
cent parties. The court was not inclined to add to 
its weighty by giving interest in the nature of da^ 
mages. The allowance of interest, therefore, in. the 
court below is overruled. 

The sentence of the circuit court is reversed. 
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JoHKSow, J. When the maadite of tht9< twtrt 
was received in the coiirt below, auditors yfer^ nomi- 
nated, by consent, to report what would be the 
usual mercantile allowance -between, the parties; 
and to state an account accordingly^ Tl^s^e s^u- 
ditors reported against the ailowance of insurance, 
and in favour of interest. The supposition that the 
expense of transportation was not alldwedr 1 401 
convinced, must be incorrect; forinsurahce and in* 
terest were the subject of the only two exceptiottc 
taken to their report. . Upon hearing argument on 
these t^o exceptions, the court affirmed their report 
upon both these points, and I have since heard no 
reason to alter the opinion which { entertained on 
the' argument below. 



It is < contended that the mandate of this court 
was peremptory as to the allowance of insurance, 
and did not sanction the charge of interest. Tbct 
words of the mandate so far as relates to theae 
points are the following : ^^ subject to those charges 
lor freight, insurance, . and othdr expsemsiies^ which 
wotild have been incurred by the. owmera iA bring- 
ing the cargo into the United rStates ; wluch eytiift 
table deductions the defendants ^reat l^erty to. show 
to the circuit court^^^i &c These words* mperatively 
require two things;, viz*. thil^ ^e deductioaa, to be 
allowed to Himely^ shpu^d. be e^quitabl^ 4n their 
nature, and should be :shoitrn to the court* > Upon 
what ground could an alkrwance for iQsudrance have 
been deemed just or equitable ^ >It .c^uld only havp 
been upon Uimely's bavjing. ^lually paid an in* 
surance, which he was , at liberty, to show, or 
upon his having himself incurred that risk which 
would fative been cov<i&red by insurance. . The fact 
was admitted that he had :not insured, and as to 
having incurred any risk himself, 1 cannot under- 
etand in what possible view he could have; incurred 
a risk, when this .co^rt has decided that if the pro* 
perty had been lost, he would have lost nothing. It 
was not the property of IJimely, it was the property 
of Hose; had it been sunk in the ocean, it would 
not have be^ the loss of Uimely, it would h^ve 
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6een the loss of Rose ; ther& can be no reason; 
t^eu/ why Rose, who ran all the. risk, should he ' 
adjudged^ to pay an insurance to Htmely, who in* 
carped tio risk : but such is the efiect of deducting 
it from the sum to be paid to Rose. After de* ' 
ciding, that the property .was not changed, that it 
still continued in Rose, and was never vested in 
Himely, I feel confused by the inquiry on what 
possible ground the allowance for insurance can be 
sanctioned. . 

With regard to interest, the question is not S9 
clear, but the difficulty does not arise Mpon the ab- 
stract equity qf the charge. In equity, interest 
goes with the principal, as the fruit with the tree. , 
Rose is now to be considered as the rightful owner 
of the property, and ought to have had the posses- 
sion and use of it, during the existence of this con- 
test. Biit Himely, having given stipulation bonds, 
was, by the order of the district court, admitted to . 
the possession and use of it, added it to his capital, 
traded upon it, and made such profits and advan- 
tages of it as his skill or ingenuity suggested. Rose, 
in the mean tinie,. was kept out of the use of it, and 
lost those emoluments and mercantile advantages 
which might have resulted from the use of it. It 
was not a case in which the property is locked up 
in a warehouse, or the proceeds thereof deposited 
in the hands of the register of this court, but a case 
in which the goods w&re, in fact, converted into 
money by the effect of the stipulation bond, and the 
use of it given to Himely, to the prejudice of Rose % 
there could, therefore, be no radical objection, to the 
charge, on the ground of equity. Had the man- 
date issued to restore to the party a flock of sheep, 
or stock, or bonds bearing interest, it is presumed 
that it would have been construed to authorize the 
delivery Qf their natural or artificial increase without 
any express words to carry them. But it is said 
that the mandate , does nQt expressly authorize this 
allowance. This is tryie ; hut it must be recollected 
that the mandate of this court enjoins the allowance 
of eqUitakk deductions. Now a variety of deduc-^ 
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tioili may be^ in die abstract, e^uitaUe, but may 
lose that tharacter by its being ihadc to appear diat 
ample eomtiensation has been already made for 
dil^m* It was id this light that the court bdow 
sustained the charge of interest: because baring 
had the usufruct of the property concerning which 
diose charges on his part, which merited die die« 
Uothination of equitable diducthns^ iv^er^ incurred^ 
it appeared to the court in fact that he had been 
compensated in part for those advances by the use 
of the money. If this court had not made use of 
the terms equitable deducfions^ that court probably 
would tiot have thought itself sectioned in doing 
What appeared so equiuble between die parties. 

March 15. 

MaHih and Jdhe^y for the appellant, mbved to 
opeh the principal decfee; and Stated that diey 
Were prepared to show that this court had been mis- 
informed as to the law of St. DodiitigO. That they 
had further arretes, or ordinances, ot the French 
government explanatory of that upon which th^ 
sentence was founded ; and showing that the Sei2urb 
of the property was the ejcercise of a belligerent^ 
hot of a municipal right. ' 

They contended that while the property remain-^ 
ed out of t)ie jurisdiction bf the United States, it 
was lost to the libellants, and that Himely Was en- 
titled to a compensation for bribging it within their 
reach. That he ought to be reiiiibUrsed at least 
what he paid for the property. 

C. Ze-e, contra. 

The appeal as to the execution of the mandate 
gives no right to open the original decrjee. 

No further ordei- ir^is taken in qouse^iuence of 

the motion^ • 
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Mands- 

WELSH V, MANDEVILI^E AND JAMESSON. vili.e. 



YOUNGS, for the defendant in error, objected This ewrt will 
to the hearjiig of the cause at ti^is term, the citation "ause^^ teP**li5 
not having been served thirty days before the first heard, aaiess 
day of the term. The. service was on the 12th of ^Jl^^^jf'^';;^^^^ 
January, and the £rst day of the term was the 6th of dayi before thq n 
F-eisKTuary, , j^^'^'J'^ °^ *^ 

JB. y^ Lff^ contra, contended, that it was to be 
inferred from the case of Lioyd v. Alexander^ antCj 
voU i. p* 36S. that if the defendant appears witftin. 
tber thirty days, the court will hear the case; or they 
irill hear the ca^se^ after the expiration of the thirty 
iJAyff, even if the party does not appear. 

'Toungs, The 22d section of the judiciary act, 
voL 1. p* 62« requires that the defendant iA error 
should have U^irty d^ys' notice by the service qf the 
citation. 

The citation is to appear on the first day of the 
I^M-ni, consequently thirty days' notice must be by 
service of the citation thirty days l^efore the first: day 
pf the court. 

The Court refused to take up the case witl)out 
f^ottsent, although thirty days had then (March 9^ 
when the cause was called for hearing) elapse4 
3ince the service of the citation ; and pbserved, that 
fheca«e pf Lloyd v. Alexander only decided that the 
court will not take up the case i^xtil thirty days have 
expired since the service of the citation; but it did 
?iot decide that t)ie court would theri take it up with:' 
out coiis^pt. - ' 
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RIDDLE & CO. V. MANDEVILLE AND 

JAMESSON. 



The endonee ERROR to the Circuit court for the district of Co- 
ry i!ote, i™V^- lumbia, sitting at Alexandria, in a suit in chancery, 
' giiiia, mjiy re brought by Kiddle & Co. against Mandeville and 
mouDt from*ft Jajnesson, remote endorsors of a promissory note, 
remote endor- dated March 2, 1798, at sixty days, for 1,500 dollars, 
though uoT^ii ^l''*^^ by Vincent Gray, payable to the defendants 
Uw or order, and by them endorsed in blank. Upon its 

*»*kl"u^t ^r'^*^^ ^^ ^** declared to be negotiable in the bank of 
tj immediately Alexandria. The note so drawn and endorsed was 
liable who is by Gray put into the hands of a broker who passed 
bk^'laikw. ** i^ to D. W. Scott for flour, which he sold for 1,200 
The funote dollars in cash, and paid the money to Gray. Scott 
the 'aame de- Passed it, without his own endorsement, to M'Clena- 
fence ine<)uity chan in the purchase of flour, and MXlenachan en- 
m^iHmkTrse^^^ dorsed it to Riddle & Co. the complainants, in pay- 
as 'against his roent of a precedent debt; Gray failed to pay the 
jmmediate en- note, and was dischareed under the insolvent act of 
The defendant Virginia, upon an execution issued upon a judgment 
h»s a right to jji favour of the complainants upon the same note, 
other •*eiKW- '■'^he com\)lainants then brought a suit at law against 
sors be made the defendants upon their endorsement, and obtained 
t^arties. judgment in the court below, which was reversed in 

this court, upon the principle that an endorsee can- 
not maintain a suit at law against a remote endorsor 
^pi a promissory note. 1 Cranchy 290. Whereupon 
the complainants brcfught the present bill in equity, 
which was decreed to be dismissed in the court be* 
low ; that court being of opinion that there was no 
equity in the bill. From that decree the complain- 
ants appealed to this court. 

Th« only facts stated in the bill were, that Gray 
made the note payable to the order of Mandevijlie 
and Jamesson, wno {)Ui it in circulation. That it 
was afterwards deli\e'c;d and transterred, for a 
valuable consideration, to M^Clet&achan, who, for a 
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vliluable consideration, endorsed and transferred it to 
the complainants. That Gray failed to pay it, and 
was discharged from execution under the insolvent 
act, whereby the complainants were unable to re- 
cover from him any part thereof; in consequence of 
which the defendants became liable in equity to pay 

the same, but have refused so to do. / 

•* ... 

Amoh^ the interrogatories contained in the bill, 
it is asked " with what view was the note made and 
endorsed ?"*' and whether one of the defendants did 
not, upon inquiry, declare that the note was good, 
and would be punctually paid I 

The defendants pleaded th^ judgment at law in 
their favour in a suit brought upon the same note, in 
bar of the relief inequity. 

To this plea the complainants demurred, and the 
court sustained the demurrer, and ruled the defend* 
ants to answer. 

The answer states, that the note was endorsed by 
them for the purpose of being discounted at bank for 
the use of the collector's. ofEqe, in which Gray was 
the chief clerk or deputy, and had the whole manage«> 
ment of the business* That the defendants refused 
to endorse it until Gray promised to deliver to the 
defendants, as security, their bond to the United 
States, given for duties, to the amount of 1,168 dol- 
lars, which he never did, and they had. to pay it* 
That they never received any value from any person 
for their endorsement; that they never gave circu- 
lation to the note, otherwise than by endorsing it 
and delivering it to Gray to be discounte^d at bank, 
for which purpose only they endorsed it* They 
deny that they ever made any contract with any per*- 
son touching the note, and say they have no recoiiec* 
lion oi any^ conversation with any person respecting 
the note before it became due* 

The deposition of D. W. Scott stated, that he 
gave 200 barrels oi flour for the note, but betore he 
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concluded the bargain^ he «skcd JaaleiMoiH due 6f 
the defendaats, if the ttats wa» good, aad whether 
there waa any objectfoo to it^ and informecl hita it 
was offered to Mm for flour. Jamesdon told htm it 
was a good note^ and ohaevved that when^ever he «aw 
the name of MatideviUe sttd Jamessott on any paper 
he might be sure it was go^d^ That Scott doldthe 
note to MXlenachan for 20/ barrels of flour, btit did 
not endorse it, and it was expressly agreed t!^ he 
should not be ani&werable for it io any event. 

The deposition of M^Clenachan stoted, that be- 
fore he would take the luyte of $€Ott^ he informed 
Jamesson that he intended to deal for it, and in- 
(purred whether it was an accommod^ticm note, or a 
note given ^upon a real transaction* Jamesson told 
him it was a real transaction npte^ aad not an ac- 
commodation note, and that it would be punctual- 
ly paid. The deponent further stated, th^ the com- 
plainants had re^ased to htm all claim on account 
, of the note, and of the debt intended to be paod by 
the note ^ and that he had- also been discharged un- 
der the bankrupt apt* 

These witnesses were objiected to by the defend^ 
Mts as interested* 

£. y. LeCy for the plaintiffs in errors 

* 

1. The coi»rt below dad rigU: in ovi&rruling the 
ple^ in bar. 

^ Where, by the principles of l*w, a party has a 
fight, biit the forms of law do not give a reiiiedy« a 
court of equity \ ill grant relief. Mitf. 103. And 
in some cases it h^^ a concurrent jurisdiction with 
the! courts of law. Mif. -108, 109. 3 AtJk. 2%5. 

2. The court below erred in dismisaiisg the bill* 

The plaihtifFs airfe entitled to recover in equity 
against the defendants. It wasi the inteniloin of the 
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defendaatft to make tbemselves respbn&ible to asy 
person wbo should be the holder^of the paper. They 
intended it to be a negotiable instrument. This ap- 
pears frcMoa the note itself., which is expressly made 
negotiable im the bank of Alexandria^ and from 
the answer of the defendaifcts^ who state that they en« 
dorsed it for the purpose of being discounted at the 
bank* Their endorsement was intended «to gifVe 
credit to the note. If they did not intend to become 
responsible, they were guilty of a fraud. The com- 
plainants^upon the credit of the note, granted indal-* . 
gence to M*Clen'achan. The defendants were ua- 
aoubtedly answerable at law to M^Clenachan. That 
liability Wa» a chose in action which he had a right 
in equity to assign, ahboisigh this court has decidedf 
that it was not assignable at law. 1 Atk. 124. 1 
Fonb. 201. 204. 1 Term Rep. 622. In the case of 
Violet V. Pattoii^ at this* term, this court has deci-ded 
that a person who endorses merely to* give credit to 
the note, i9 liable at law to bis immediate endorsee. 
If the complainants had brought a suit in the. namd 
of M*Clenachan for their use against the defendants^ 
a court of law would have protected the equity of 
the complainants. 2 Skin, 6, 7. 1 Term Rep. 623f. 
Winshv* Keelif.^ A* Term Rep. Ml, And if in such 
a suit the defendants had a set-off against the com* * 
plainants, Riddle &P Co.^ a court of law would have 
allowed it. 2 H. Bla* 1271 # BoHomttf v. Brooke. 
1 Term Rep^ 621. If a eourt of law will recogpi^e 
and' protect an equitable assignment^ a fortiori wilt 
a court of eqjuity. In th^ case of Harris v. John- 
ston^ {antCy voL 3. p. 319.) this court said that **^the 
bolder of a note may incohtestably sue a remote en- 
dorsor in chancery, and- compel payment, of it." ^ • 

Toungs^ contra,^ contended, 

1. That the plea in bar ought to have been si;s- 
tained. A judgment at law against a party in aii 
equitable action ot assumpsit^ when all the facts are 
susceptible of proof at law,^i8 conclusive a^inst the 
jurisdiction of a court of chancery, if it ever had 
any. If a coutt of chancery and a court of law 
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have a concurrent jurisdiction, an election to prd^ 
ceed in one concludes the party from going into the 
other* If a person is under no legal obligation to 
pay money, a court of chancery cannot compel him* 
It can only enforce the performance of legal con* 
tracts, and where there is no contract at law, a court 
of chancery cannot make one. As no privity exists 
at la'^ between the holder and a remote endorsor, 
that privity cannot be created by a court of equity. 

2« That the court below was correct in dismissing 
the bill. 

The contract was usurious. A note for l,50O 
dollars having only sixty days to run was sold for 
1,200 dollars worth of flour. 

There was no valuable consideration flowing to 
fthe defendants; and such a consideration alone can 
make an endorsor liable even to his immediate en- 
dorsee. 

The liability of the endorsor is not a complete 
chose in action* A chose in action is a right of action. 
No right of action exists against an endorsor of a 
promissory note, in Virginia, until it is ascertained 
that the money cannot be recovered from the maker. 
Until that time it is a mere possibility, which is not 
the subject of assignment even in equity. The 
liability of the endorsor is not assignable under the 
statute, and cannot be made so by a court of equity. 

In the case of a joint obligation by principal and 
surety, if the surety be discharged at law, he can 
never be made liable in equity, for his eqyity is 
equal to that of the obligee. 2 H^ash. 136. Harrison 
v. Field. 

The note was endorsed by the defendants to be 
discounted at bank. Gray committed a breach of 
good faith, an act of fraud, in. sending it into the 
market. 
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The complainants can only claim as. creditors of Riddle 
M^Clenachan. But they arc no longer his credit- ^• 

ors, having released him from the debt, according v^llb?" 
to his own deposition which they have produced. 

If it should be Compared to 2i letter of credit, it 
is a letter of. credit to a particular person ^for a par« 
ticular purpose* It is not like a general letter of 
credit. 

Swann and C. Lee^ on the same side. 

The suit at law was decided against the com* 
plainants . on account of a defect of right, not for 
want of a remedy at law. 

The money in the hands of Gray was like any 
other property in his hands. If it had been a horse 
which Mandeville and Jamesson had transferred to 
MXlenachan, with warranty, and M^Clenachan had 
aold the horse to the complainants, he Could not 
have transferred to them the warranty of Mandeville 
and Jamesson. No case can be found in which a 
suit in chancery has been maintained against a re** 
mote warrantor of personal property. 

The complainants demand the whole amount 
of the note ; but in equity they can claim only 
what they paid for it ; and how much that was* 
does not appear. I'he endorsors must sue each 
other in succession* No case can be found where 
a holder has recovered in equity against a remote 
endorsor, ^ 

C. Simmsy in reply, 

In the case of Ffolet and Patton^ this court has 
placed the liability of an endorser upon a much 
more correct principle than that of privity of contract* 
It was there decided, that an endorsement was equii* 
val^nt to a general letter of credit ; if so, it enables 
any one to recover upon it who has parted with his 
property upon the faith of it. If A* gives a letter 
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iCiasLB of credit to C. and B. afterwards abo gives ^ letter 
'^' of credit to Cm A. it not disdiargcfl from his liability 
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because B« is sdso liable. 

What was said by the chief justice in the case of 
Harris v. yohfiMtorij cannot be considered as a mere 
*dietum^ but must be uken to be the deliberate 
opinion of the court, for it is ^ only answer giveti 
to a strong argument urged by the counsel for John- 
ston to show that the outstanding note was no bar 
to a recovery upon the open account, viz. that the 
^defendant, being a remote endorser, could never be 
eompelied to pay the note. The answer of the 
court was, ^^ It is supposed that the holder of a note 
may incont est ably sue a remote endorsor in chancery, 
and compel payment of it." And during the ar- 
gument of that case, when this idea was suggested 
by Mr. Jones, the chief justice said, ** True ; we 
«hali consider that poinC. I have always been of 
opinion that in such cases a suit in chancery can be 
supported; though I do not recollect any case in 
which the point has been decided*'* Wheif, tlierefc»^, 
the chief justice afterwards, in delivering the opinioA 
of the court, repeats the same idea in stronger terms, 
it must be supposed that the point had been weH 
considered, and that he spoke tl>e opinion of the 
wl^ole court. 

March 13. 

Makssall, Ch. J. delivered the opinion of the 
pnurt as follows t"^" 

s 

This suit is brought by the holder of a promis- 
sory note to recover its amount from ^ remote en- 
dorsor* ^ In a suit between the' same' parties, this 
court had previously determined that the plaintiff 
was without remedy at law. It is now to be decided 
whether he is entitled to the aid of a court of 
equity. 

1. 

If, as was stated' by the counsel for the defend- 
ants, the question is, whether a cpurt of chancery 
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jirould in*ea(te contvacts into .which individuals had Riin>Lf 
tievitr entered^and decree the payment oJF money manm- 
^From persons ^ho had never undertaken to pay it, vxllx. 
Jthe tinie of this court has been very much misap* 
jplied indeed in attending to the laborious discus* 
fiion of this, cause. The court would, at once, have 
disclaimed such a power, and have terminated so 
extraordinary a controversy* 

But the real questions in the case are understood 
to be, whether the plaintiifs, as endorsees of a prov 
missbry note, have a right, under the laws of Vir* 
•ginia, to receive its amount from the endorser oji 
the insolvency of the maker; whether the defend-* 
4^nt8, as the original endorsers of the note, are ulr 
timatejy responsible for it; apd whether equity will ' 
decree the paynient to be imniediately made, by the 
|>erson ultimately responsible, to the person Yfho is 
Iftctually entitled to r^sceive the money. 

This note came to the hands ' of M^Ql^achabi 
endorsed in blank by Mandeville and Jamesson^ 
M^Clenachan^had a right to fill up the endorsement 
to himself, and he has done so* The law, as un- 
derstood in Virginia, immediately implied ati aS" 
^umpsit from Mandeville ahd Jamesson to M^ Ciena- 
ychan to pay him the anipunt of the note, if he should 
•use due diligence, and should be unable to obtain 
paynient from the maker* MXlenachan endorsed 
fhis note to the plaintiffs, and, by so doing, became 
liable \o them in like manner as M^ndeviUe an4 
Jamesson were liable to himf 

Th^ makei> having proved insolvent, the plaintiffif 
have a legal right to claim payment from M^Clena- 
>^han, and, on making that payment, MXlenacha^ 
would be reinvested with all his original rights ii^ 
the note, an4 wpuld be entitled to demand paymeQ|; 

from Mandeville and Jame^spn* 

< 

If there were twenty successive endorsers of ^ 
•jt^o^, tl>is circuitous course mi^ht be pursued^ {m4^ 

Vo>. V. T t 
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by . the time the ultimate enddrsor. was readbed, 
the value of the note would be expended in the 
pursuit. This circumstance alone would afford a 
strong reason for enabling the holder to bring a& 
the endorsors into that court which could, in a 
single decree, put an end to litigation. No prin* 
ciple adverse to such a proceeding is perceived. Its 
analogy to the familiar case of a suit in chancery 
by a creditor against the legatees of his debtor is 
not very- remote. If an executor shall have dis- 
tributed the esute of his testator, the creditor has 
an action at law against him, and he has his reme- 
dy against the legatees. The creditor has no ac- 
tion at law against the legatees. Yet it has never 
been understood that the creditor is compelled ta 
resort to bis legal remedy. He may bring the ex- 
ecutor and legatees both before a court of chancery, 
which court will decree immediate payment from 
those who^ are ultimately bound. If the executor 
and his securities should be insolvent, so that a suit 
at law must be unproductive, the creditor would 
have no other remedy than in equity, and his right 
to the aid of, that court could not be questioned. 

If doubts of his right to sue in chancery could 
be entertained while the executor was solvent, none 
can exist, after he had become insolvent. Yet the 
creditor would have no legal claim on the lega- 
tees, and could maintain no' action at law against 
them. The right of the executor, however, may, ' 
in a court of equity, be asserted by die creditor, amd, 
as the legatees would be ultimately responsible for 
his debt, equity will make them immediately re- 
sponsible. 

In the present case, as in that which has beem 
stated, the insolvency of M^Clenachan furnishes 
strong additional motives for coming into a^ court 
ei chancery. Mandeville and Jamesson are ulti- 
mately bound for this money, but the remedy at 
law is defeated by the bankruptcy of an interme- 
diate cndorsor. It is only a court of equity which 
can afiord a remedy. 
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- * This subject may and ought to be contemplated 
in stilL another point of view. It has been repeatedly 
observed that the action against the endorsor is not 
given by statute. The contract on which the suit 
is maintained "is not expressed^ but is implied from 
the endorsement itself, unexplained and unaccom- 
panied by any additional testimony. Such a con* 
tract must, of necessity, conform to the general 
understanding of the transaction. General opinion 
certainly attaches credit to a note, the maker of 
which is doubtful, in proportion to the credit of the 
endorsors, and two or more good endorsors are 
deemed superior to one. 3ut! if the last endorsor 
alone can be made responsible to the holder, then the 
preceding liames are of no importance, and would 

 add nothing to the credit of the note. But this 
general opinion is founded on the general under* 
standing of the nature of the contract. The endor- 
sor is understbod to pass to the endorsee every 
right founded on the npte ^ which he himself pos* 
sesses. Among these is his right against the prior 
endorsor. This right is founded on an implied 
contract, which is not, by law, assignable. Yet if 
it is capable of being transferred in equity, it vests, 
as an equitable interest, in the holder of th« note. 
No reason is perceived why such an interest should 
not, as well as an interest in any other chose itiac^ 

. tion^ be transferible in equity. And if it b6 so 
transferable, equity will of course aferd a remedy. 
The ^defendant sustains no injury, for he may defend 
himself in equity against the holder as effectually 
as he could defend himself against his immediate 
assignee in a suit at law. 
> 
The case put, of the sale and delivery of a per- 
sonal thing, is not thought to be analogous to this. 
The purchaser of a personal thing does not, at. the 
time of the contract; look beyond the vendor* He 
does not trace the tide. It passes by delivery. 
But suppose the vendor held it by a bill of sale con- 
taining a warranty of title, and should assign 
that bill to his vendee ; is it clear that, on loss of 
die property for defect of title, no recourse could 
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« 

]txDb&» be had to the wsHrantor of that tide I The cdtfift ii 
Man'di' ^^^ prepared to aolsiTer this qtiestkiB in the affiratia- 




It is eotitended that the endbrsee of the iiol» 
nolds it sabject to every eqiiitj to vUch it was 
liable in the hands of the endorson 

tf this be admitted^ it is not peixeived that the 
admission would, in any' manner, aflfect ihis' case* 

*It is also contended that thr plaintiff can only re- 
cover what he actually paid« 

Without indicating any opinfOB on thn point, tll^ 
court considers it as ver)*^ clear that the endorsemeiit 
is prima facie evidence of having^ endorsed for fail 
value, and it is incumbent on -the defendant to shovr 
the real consideration, if it was an idhdequate one»> 

Usury has been stated in the argument, but it is 
neither alleged id the pleadings, nor proved by the 
iestimony. 

It is urged that Mandeville and Jaikiesson are se* 

J curities who have received nO actual value, and ^lat 

equity will not charge a security who is discharged 

at law. In support of this arguihent the case of a 

joint obligation is eited« 

It is true, that, in the case of a joint obligation, 
the court has refused to set up the bond against the 
Representatives of a security. But, in that case, the 
law had absolutely discharged them. In this case, 
Mandeville atid Janiesson are not discharged. They 
are not released from the implied contract created 
by the endorsement. It is the legal remedy which 
is obstructed ; the right is unimpaired, and the ori- 
ginal obligation is iq full force* 

It i^, then, the opinion of this court that, without- 
Ireferring to the depositions to which exceptions have 
been tuken^ a right exists in the holder of a pro-* 
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iftisdo^ toot«, at.kast where he cannot obtain pay-^ 
ment at law^ to sue a remote endoraor in equky«» 

Certainly^ in such a cas6« the defendant has a 
right to insist on the other endorsors being tnade 
parties, but he has not done so; and, in this case^ 
the court, does not perceive tibat M^Clenachan is a. 
party so material in the cause, that a decree may 
not properly be made without him. 

The decree is reversed, and the defendants di- 
rected to pay the amount of the, note to the fhkk^ 
tiffs. 

The decree of the court was as follows : 

This cause came on to be heard on the tranacripl 
of the record of the circuit court far the county of 
Alexandria, and was argued by counsel. On consi- 
deration whereof^ the court is of opinion, Uiat the 
decree of the said circuit court, dismissing &e bill; 
of ike pl^ntiffs, is erroneous, and ought to be re<^ 
versed ; and this court doth reverse t^e same ; and 
this court, proceeding to give such .decree as the 
said circuit court ought to have gi^en, doth decree 
and order, that the defendants pay to the plaintijSk 
the sum of 1,500 dollars, that being the amount of 
the note in the biU mentioned, together with interest 
thereon from the time the same became due» 




DULANY V. HODGKIN. 



\ / 



ERROR to the circuit court for the district of 
Columbia, sitting at Alexandria^ in an action of as- 
sumpsit by the endorsee of a promissory note against 
his immediate endorsor. The note was made by 
Wellborn, on the 1st of January, 1806, for 200 dol* 
lars, payable to Hodgkin or order 120 days after 
date^ negotiable at tbe^bank of Alexandria* On the 
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, 1»»LS trial, the plaihtiiFdid not produce any evidence of a 

^ J' suit against the maker, nor evidence of his insolven- 

▼ILLS. cy, but proved that the maker never was an inhabit^ 

J- -^_ ant of the district of Cdlumbia^ but resided in Albe- 

■ote,Boriiian marie county, in the state of Virginia; whereupon 

aeOoo for mo- ^^ court, upon the prayer of the defendant, instruct- 

ney had and j v , *^* • *^ "^ .« e- J i • •«• 

>«eeired, un- ^u the jury that It was Still necessary for the plaintiff 
lew the plain- to pi-ove, to the satisfaction of the jury, that he had 

tUTthoir that . *^ i . i * V i_ 

the maker U brought suit Upon the note against the maker, or 
JwolTent, or that a suit against him would have been fruitless, 
brought* poit before he tould resort to the endorsor* To which 
whjS has pro- instruction the plaintiff excepted. 

Ted fraitleflt. ^ 

It it not anfli- 

«ient to show The plaintiff also excepted to the refusal of the 
of'tlie*iISte1s court to instruct the jurjr that if they should be sa- 
oat of the tisfied by the evidence, that at the time the note was 

proecm^ th* ^*^®°» ^^ ^^^ endorsed by the defendant with a view 
court ^ * of giving credit to the maker with the plaintiff, and 
that it was so understood ; and if they should be 
further satisfied by the evidence, that the maker left 
in the hands of the defendant funds to pay the note, 
or otherwise counter-secured him for becoming en- 
dorsor of the note, the plaintiff is entitled to recover 
in this action, although the niaker should not be 
proved to have be^ insolvent before the note be- 
came due. 

The declaration contained two countss one upon 
the note, the other for money had and received. 

The case was submitted, without argument, to the 
court, who, after inspecting the record, on the next 
day, 

Affirmed the judgment, with costs. 
5 
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TEATON V. FRY. 




ERROR to the . circuit court of the district of if the insu- 
Columbia, in ai) action on the case upon a policy of ^*^® {j* .** •* 
insurance on the. brig Richafdy at and from Tobago biochaded 
to one or more ports in the West Indies^ and at and^*f'^^*^ 
from thence to Norfolk. The following clause was ^3/5* a^vewel 
inserted in the body of the policy. " This insU' laUing igno- 
ranee is declared to be made against all risks, blocks blockaded port 
aded ports and Hispardola excepted^^ And at the is coTeredby 
foot of the policy was the following memorandum : xhe^^Tptioa 
** Wartanted by the assured free from any charge, is not of the 
damage or loss, which may arise in consequence of ^jJT^ *>"' ^ 
seizure or detention of the property, for or on ac" capture for 
count of illicit or prohibited trade.^^ h\^^^ ^* 

Copies of the 

On the trial of the 'general issue, four bills of proceedings in 
exception were taken in the court below ^ by the JJ[Jiy'''^^^f 

plaintiff in error. Jamaica are 

admissible in 

1 • The nrst was to the admission m evidence of/certified under 
certain copies of the proceedings and decree of the J^* 1^*1*^^ ^ 
vicc'-admiralty court at Jamaica, ordering a sale to deputy regis- 
pay the salvage of the brig. The copies were ^™''» J^ "• 
authenticated by the following certificates, viz. j!|^dge^of^the 
** Jamaica, ss. I, Adam Dolmage, Esq. deputy of court, who ia 
Owsley Rowley, Esq. chief registrar and scribe of notary pubSc* 
the acts, causes and businesses of the court of vice- Depositions, 
admiralty within the said island, duly constituted, ^mmisriorii 
appointed and sworn, do hereby certify and make sued at the in- 
known to all whom it doth or may concern, that the !!*?®^ ^[ ^^ 
several sheets oi paper wntmg hereunto annexed, may be read is 
in number fifteen, and marked or numbered from ^^'^®°5f . ^J 
No. 1. to No. 15. inclusive, do contain a true copy although *" the 
and transcript of certain process and proceedings. Plaintiff had 

i_ J J J - -. 1 ^ • - 1 ^ , ° ' not notice of 

had, moved, and prosecuted to interlocutory decree the time and 
in the said court, in a certain cause therein lately place of taking 
depending, entitled, ** Brig Richard, Jacobs, oias- * J ^^^,* g^jj. 
ter.? In which cause Benjamin Jacobs hath duly ing jgnonatly 
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YsATON filed his claim thereto in the; said court ; and I fur* 
ther certify, that I have carefully compared. and 
espimined the same with the originals remaining of 
to bkMkaded record in my office. 

port, it not 

tpre^ander^ *' In fa^th and testimony of the truth whereof, I 
law «f iMtioDs, the said Ads^m Dolmage have hereutito set my 
hand; and the seal of the said court of vice-ada»ralty 
bath been caused to be hereunto affixed in the city 
<of Kingston, in the said island, the -seventh day of 
Janusiry^ one thousand, ieight hundred and seven. 

^* Adm. Dolmage, Dep.Reg. Vic* Cur* AdmJ^* 

^ Jamaica, ss. I, Henry John HlncMiffe, Es^. 
judge and commissary of the court of vice-admi- 
ralty, in tjie island of Jamaita, do herei^ certify 
-and make known to all whom it may concern, that 
Adam Dolmage, Esq.' who has signed and attested 
the certificate hereunto anne:iced, is deputy registrar 
of the said court of vice-admiralty, and that to all 
acts Vind instruments by him signed and attested, 
in such his capacity, due faith and credit is and 
ought to be given in judgment, court, ^d without. 
In testimony whereof, I have hereunto set my hand, 
and caused the seal oi the court of vice-admiralty 
^foresaid to be affixed, this sixteenth day of Septem* 
ber, 1807. 

(Seal.) « Henry John Hinchliffe." 

''Jamaica, ss. I^ Robert Robertson, secretary, and 
potary public, of this his majesty's island of Jamaica^ 
duly admitted, allowed and sworn, dwelling in the 
city of Kingston, in the county of Surrey, and island 
aforesaid, do hereby certify and make known to all 
whom these presents may concern, that Henry John 
Hinchliife,. Esq. -by whom the annexed certificate 
is( signed, is judge and commissary of the court of 
vice-admiralty of the island of Jamaica aforesaid, 
> and that to all acts and instruments in writing by 
Him the said Henry John Hrnchliflfe, Esq. attested, 
due faith and credit is and ought to be given* Iq 
testimony whereof, I, the said notary, have hercr 
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\kf^tp fifing 'pfjy l]iand and se^l of office, at Kingston Y*atoh 
aforesaid, this fifth day of October, 4nno X)omim fry. 
one thousand, eight hundred and seven. 

. (?eal.) " Rob. Roberteon, Sec. and N. Pub." 

It ^as further testified by competent vi^e^es, 
f ^mined upon oath by the courts that the said Henry 
J. HiQchliffe, in the year 1 804, publicly sat as a judge . 
^, and held the court of vice-admiralty in Jamaica^ 
^d iQ that capacity condemned the vessel of one 
of the witnesses, who, in the island of Jamaica, re- 
ceived from his proctor a copy of the proceedings 
in the s^id court in his cause, which copy was 
authenticated ii^ the same manner as the paper now 
pffere4 . in evidence, and under a similar seal; and 
that upon producing that copy to the underwriters 
in Alexapdria sund in Philadelphia, the loss was paid 
without delay. That similar papers, purporting to 
he copies of proceedings in the same court of vice- 
adipiralty in other cases, had been received in thi$ 
country by other persons, and had been ctinsidered 
by both in^uk*ers and insured as authentic papers, 
^d losses had been paid thereon; and that the present 
pa|)er was shown to the defepdant, who did not 
x>bj.ect to its authentication, but refused- to pay the 
Ipsa for other reasons. But neither of the witnesses 
had ever seen the judge write, nor the act of affix- 
aog the seal of the court to any paper. 

' 9. The second bill of exceptions stated, in sub- 
stance, that tl^e defendant' (the plaintiif in error) 
prfiycd the court to instruct the jury, that if at the 
time ijie brig Richard sailed from Tobago for 
Currafoa, the latter island was actually blockaded, 
an^ the brig turned away by the blockading force,' 
and a$er$<ra,rds. lost, without again attempting 
to enter Curra^oa, and in the prosecution of her 
yoyagie to Norfolk, the plaintiff below was not eti- 
,,tit{ed to recover, although no official notification .of 
^uch l;>loc]ca4e was ever published, and although the 
JXia^ter oif the brig was ignorant of such blpc]cade 
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Yeaton until he met with the blockading force.- Which 
pjy, instruction the court refused to give* 

3* The third bill of exceptions stated, that the plain- 
tiiF below offered to read in evidence certain d^o- 
sitions taken in Tobago, under a commission issued 
at the instance of the defendant^ and the court, be- 
ing satisfied' that the plaintiff's attorney had agreed 
- to receive, and did receive and transmit to the 
plaintiff, notice of the time and place of taking such 
depositions, suffered the plaintiff to road them in 
evidence to the jury. 

""  .•■■**■ 

4. The fourth bill of exceptions was to the opinion 
of the court given to the jury at the request of the 
plaintiff, that if at the time the brig sailed from 
Tobago for Curra^oa the latter island - was not a 
blockaded port by notification of the British go- 
vernment to the American nation, but was blockaded 
in fact, and if the master was ignorant of such block- 
ade until he was warned dff by the blockading fprce, 
and being so warned he did not again attempt to 
enter the blockaded port, but changed his ^urse 
intending to come directly to Norfolk, and in the 
prosecution of such voyage to -Norfolk was' captu- 
red by a French cruiser, and recaptured by an En- 
glish vessel, carried into Jamaica, libelled, con- 
demned and sold under a decree of the virce-admi- 
ralty court of that island, then such sailing from 
Tobago for Curra^oa, and from thence to Norfolk, 
was a lawful voyage within the meaning of the 
contract of insurance, and not within the exception 
in the policy, and the plaintiff Was entitled to reco- 
ver against the underwriters an indemnity for the 
loss sustained by such capture, recapture and sale* 

Toungs^ for the plaintiff in error, contended, 

1. That blockaded ports were absolutely except-^ 
ed from the policy, and, consequently, there was no 
insurance if the vessel sailed for a bJQcks^ded port. 
The exception amounts to a warranty that the ves- 
sel shall not sail for a blockaded port; and the insu- 
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ved takes upon himself the chance of the port being , Yjcaton 
blockaded. FarAj 322. 367. Kenyon v. Bertfioxu. 



2, That the copy of the proceedings of the court 
of vice- admiralty, at Jamaica,' was not sufficiently 
authenticated to be admitted in evidence. The act 
of congress do^s not designate any mode of authen- 
tication of foreign papers, but has left that subject 
entirely to the state legidatures. As the court be- 
low was sitting at Alexandria, it ought to have been 
governed j^y the act of assembly of Virginia of 
Deceniber 8, 1792, {Revised Code^ 168. foil ed.) 
which ^r^quires, besides, the attestation of a, notary, 
public, " a testimonial from the proper officer of the 
city, county, corporation, or borough wKere such no- 
tary public shall reside, or the great seal of such 
state, kingdom, province, island, colony, or place 
beyond sea." 

In the case of Church v. Hubbart^ 2 Cranch^ 2S8. 
this court said, that foreign judgments were to be 
authenticated, either by" an exemplification under 
the great seal, or bv a proved copy, or by jthe^ certi- 
ficate of an officer authorized by law, which certifir 
cate itself must be properly authenticated. The pro^ 
per authenticatiQn^ under the^ lawjs of Virginia, is 
the testimonial mentioned in the act of assembly, or 
the great seal of the colopiy or inland. 

3. With regard to the depositions taken on behalf 
of the defendant, and which the plaintiff wished to 
use on the trial, they ought not to have been read 
for the plaintiff, because they had not been taken in 
such a manner as to authorize the defendant to use 
them against the plaii^tiff. 

This court has determined that notice to an attor- - 
ney at law is not such, notice as is required by the 
act of assembly of Virginia, for taking depositions, 
and the attorney could not admit, or waive notice 
but upon recol-d. ' , 
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£• y. Lee and C Lee^ contra, were stopped fey thfc 
cpurt as to the first point. 

2. As to the copy of the proceedings in the court 
of vice-admiralty, they took a distinction between' 
the proceedings of municipal courts, and cburts of 
the law of nations. The seals of courts of admi- 
ralty, in cases under the law of nations, are admit- 
ted in evidence without further authentication, be- 
cause they are courts of the whole civilized world, 
and every person interested is a party, t Rob. 296. 
The Maria. GUb. Law of Ev. 22, 23. This wste 
admitted by the counsel on both sides in the case 
of Churchy. Hubbartj referred to by the opposite 
counsel. ^ . ' 

Besides, these proceedings are authenticated ill 
the manner provided by the 19th article of the Bri- 
tish treaty of 1794. 

yones, in reply. 

^riit .»*««|»t}on in tJie policy was hot ibtehdtd 
ijtterely to exclude the risi of attempting to enter a 
blockaded port, but excluded o// risks if the t^esscl 
should sail for a port Actually blockaded. Tlie 
trade with a blockaded port is an illegal trade, and 
there is an express warranty at the foot of t)ie policy 
against all losses arising from seizure for or on 
account of illicit or prohibited trade. The excep- 
tion, therefore, must have been intended to provide 
for something else. Can it be contended that if the 
vessel had sailed for Hispaniola, the underwriters 
would have been liable for a loss, happening in any 
manner whatsoever ? Yet blockaded ports and His- 
paniola are equally excepted, and in the very same 
ivords. A yoyage to such a port is as much exclu- 
ded from the policy as a voyage to JHisf aniola. The 
exclusion of particular ports amounts to a trarranty 
that the vessel shall not sail to such ports ; and if k 
warranty be not complied with, the underwriters 
are not bound, whatever may be the cause of the 
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noncompliance, and whether the loss ha|>pehed in 
. consequence of such non-compliance, or not. It id 
a condition precedent ; and an innocent, An ignorant, 
or ^ compulsive violation of a warranty, however 
immaterial, avoids the contract of insurance. Park^ 
318. 326. 363. 369. Marshall^ 348. 354. 

March 13. 

Marshall, Ch. J. delivered the opinion of the 
court as follows, viz. 

The material question in this case grows out of 
an exception in a pblicy of insurance. 

The plaintiff insured a specified sum on the brig 
Richard, belonging to the defendant, " at and from 
Tobago to one or more ports in the West Indies, 
and at and from thence to Norfolk ;" and the insu- 
rance is declared to be made against^ '^ all riakSy 

blockaded ports and Hispaniola excepted.'' 

« 

The Richard sailed from Tobago for Currafoa, 
which was then blockaded in fact, but the blockade 
• was not known at Tobago When the vessel sailed, 
nor was it known to the captain until he was warned 
eff by a British ship of war. He then sailed for 
Norfolk; but on his voyage was captured by a 
French privateer, by whom the vessel was plundered 
to a considerable extent, and ordered to St. Domin- 
go for trial. 

The question is, whether this risk coihes within 
the exception contained in the policy. 

The couiisel has considered the exception as a 
warranty; but the court cannofso consider it. The 
Words are the words of the insurer, not of the in- 
jured; and they take a particular risk out of the 
policy which, but for the exception, would be com- 
prehended in the contract. 
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What IS that risk ? 

« 

Policies of insurance are generally the most in- 
formal instruments which are brought into courts of 
justice; and there are no instruments which are 
more liberally construed, in order to effect the real 
intention of the parties, if that intention can bd 
clearly ascertained. 

\ 

In that part of the policy on which the present 
controversy depends, a few words &re given, to 
which others must be subjoined in order to complete 
the sense, and give a. full description of the risk 
against which the underwriters were unwilling to 
insure. These words are, ^^ blockaded ports and 
Hispaniola excepted.'^ 

^ It is reasonable to suppose that a voyage to Hispa- 
niola was not insured. The assured has notice of 
this, and if he sails for Hispaniola, the voyage is en- 
tirely at his own risk. Against the risks of such a 
voyage, whatever they may be, the underwriters 
will not insure. It is a specified place, excluded, by 
consent, from the policy. The perils attending the 
voyage are understood, whether they arise from the 
sea, or otherwise, and are all excepted. The mo- 
tives for making the exception do no,t appear, nor 
can they be inferred from the instrument. 

The plaintiff in error contends that the same rea- 
soning applies, in its full extent, to the exception of 
blockaded ports ; but the court does not think so. 

Hispaniola is excepted absolutely, from the policy; 
but other ports are within the terms of the voyage 
insured, if they be not blockaded. It is their cha- 
racter, as blockaded ports, which excludes them 
from the insurance. Their being excepted by this 
character is thought to justify the opinion, that it is 
the risk attending this character which produces the 
exception, and which is the risk excepted. The risk 
of a blockaded port, a^ a blockaded port, is the risk 
incurred by breaking the blockade. This is defined 
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by public law. Sailing from Tobago for- Curra9oa, YiArT^y 
knowing Curra^oa to be blockaded, would have in-^ pj^y, 
curred this risk, but sailing for that port, without 
such knowledge, did not incur it. 

The underwriter had no objection to a » voyage to 
Curra9oa, other thap might arise froln its being 
blockaded.^ The dangers o^ the blockade, therefore, 
were the particular dangers which induced the ex- 
ception, and it seems to the court that the exception 
ought not to be extended beyond them. If this be 
correct, the circuit court committed no error in re- 
fusing to give the opinion which was required by the 
counsel oh this point. ' 

The sentence in this case is sufficiently authenti- 
cated to be received as evidence. Being a court 
acting under the law of nations, its proceedings may 
be proved according to the mode observe^ in the 
present case ; and were this doubtful, that doubt 
w;ould DC I'emoved by the circunistance that it is the 
form stipulated by treaty. 

The defendant is not at liberty to except to his 
own depositions, because he doefe not produce proof 
of his having given notice to the plaintiff. The ad- 
mission of notice by the plaintiff is certainly 'suflS- 
cient,' if notice to him was necessar)^, to epable him 
to use the defendant's depdsition. 

The fourth bill of exqeptious depends on the prin- 
ciples stated by the court, in the first part of this 
opinion. 

There is no error in the judgment of the circuit 
court, and it is affirmed^ with costs. 
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Kor'VTood's 
Lessee. OWINGS v. NORWOOD'S LESSEE. 



In an acUon of ERROR to the court of appeals of Maryland, being 
tweeiTrwo citi- ^b^ highest court of law and equity in that state, in 
zens of Manr- an action of ejectment brought by the defendant 
of"iandTn Ma^ against the plaintiff in error, both parties being citi- 
ryiand, if the ^ens of Maryland, for a tract of land in Baltimore 
u^*tn**out8t^^ county, called " The Discovery ^^^ being part of a tract 
dmg title in a of land called Brown's Adventure, originally patented 

whi^hVe^^OT- ^^^ ^^^^^ ^^^^^ ^^ Thomas Brown, in the year 169^, 
" tends is pro- who conveycd to John Gadsby, who conveyed to 
tected by the Aarou Rawlins in 1703, who mortgaged in fee to 
therefore the Jonathan Scarth, a London merchant, by deed of 
title is of the bargain and sale, in 1706, with a proviso to be void 
ptontifT^j^^and ^p^^ payment of 800A sterling, with interest, on the 
state court in 13th of May, 1709. Scarth and his heirs were al- 
SdeI**affaiost ways British subjects resident in England, and never 
the title thus were in Maryland ; but Scarth was charged with the 
»etup;iti8not q^j^.j.gjj^g Jq ^y^g Lord Proprietor's debt-books, tip 

a case in which * , ^ * r 

a writ of error to the time of the revolution. Rawlins, however, 
can lie to the ]^y j^jg yf'iW^ in 1741, deviscd the land specifically to 
of^t^e^tTnited some of his children, without taking any notice of 
States. ^^ the mortgage. In 1732, Littleton Waters attached, 
case^^ ormrt^ 21"^ obtained judgment of condemnation against the 
under a trea- land, for a debt due to him from Scarth^ bu^t never 
cwryact^raust ^^^^ ^ilt any execution upon the judgment ; and by 
he restrained deed of lease and release assigned all his right in 

tution^ <rf*"the ^^ ^^"^ ^^ ^^^ Baltimore company, under whom the 
United States, plaintiff in error claims. *, 

In October, 1794s, Norw:ood obtained an escheat 
warrant to affect the tract called Brown's Adventure, 
upon suggestion of a defect of heirs of Brown, the 
original patentee. In June, 1 800, he obtained a patent 
from the state founded upon the proceedings under 
that warrant, for 520 1-2 acres, being part of Brown's 
Adventure, with an addition of 26 acres of vacant 
land, and thereupon brought his action of ejectment 
against O wings. Upon the trial the original defend- 
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-ailt, m toffter tt) abow sth existihg fms ifut ^f ^die Owrwft 
piftiniiff^ comtoded thdt «he soorriipige tb Sclrtfi ¥^ .}ifaKW<s<y^s 
fhfoixicted ifrofim bowBtoArcm thy ^ the British HrrecK4y ^f vtastmt. 
1794y and was still a security for the money^^ioilbe 
representa^tives of Scarth, who were proved tp be still 
ttwAi^ 4n iiiigkiiML ^^ But Ae cotirt iwere i>f opiiiion 
^hfat on liie fexpiratibn xtf-the 'time limited in >Ae 
mortgage for the payment of the mdnegioti ^^dooiffletfe 
legal estate of inheritance , vested in the mortgagee 
liable toxaafisoatioB ; and was vested in tbe »tafe by 
^riMexyf .the act xf( confis^tioB bf OctdBer ^^e^sibn^ 
a^^Oy x^.45. (iBid the ^acfof the sasne session, ^o« 49«) 
ijto appoir^t commissioners^ subject to the right of 
redemption in the mortgagor and'his hjeirs, ahd 'that 
the British treaty cannot .operate to affect the plain- 
tiff^ aight to oiscovdr in this xijectment." 

^. l%e i0<ordibt 'aiid j ud giyierit bf the geixeral coitrt 
iiotogjalfiiimed in the conrt xA appeals of Mafyland, 
wid^Ungiigainst the right daitmed imderthe trieaty, 
Owxhgsisiied^out his writ 'of error lender die provi- 
sions of the 25th section of the jadicary act, vaL 1* 
p* 63* which enacts, that a* final judgment in the 
. iiig^lie^tcomt of a state, in a suit ^* where is drawn 
in juestion the coBstructidn of any clause of a treafy^ 
figsid thb vfecision is against the right claimed under 
ouch clause tbf ^he treaty, may. be re-^examined and 
n^c^ed or affirmed in ihb supreme court of the 
U4iitbd States/' 

^Hanper^iar die plaintiff ifa error. 

The (faeation in diis case is, wiietber Scarth's iii- 
ter^t'.in the ismd was protected by the treaty of 
fieace with Great Britain. By the 5th article of thut 
treaty :** it IS agreed that all per^ns who havie any. 
interest inxonfiscafted lands, ekihtt'hy debts^ marriage 
setiikflaienta, or otherwise, shall meet with no lawfol 
impediment in the prosecution of their just rights." 
1^ case of &gginson and Mein^ decided by .this. 
court, (aniCy vol. 4. p* 415.) was, in substance, the 
same as this. In both, the tiine of payment had 
passed before the confiscation ; and the legal estate 
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Owivet ^3s in a British subject. The court in that case dt^ 
Koiwoop's cided that the confiscation did not destroy the lien 
LsftsBB which the British creditor had in the land under the 
mortgage* 

LivntosTOH, J. Ckmld the mortgagor, wxty or 
seventy years after the time of payment, maintain a 
bill to redeem i 



/^ 



Harper* The mortgagee never w^s in possession 
of the land; the lapse of time, therefore, woidd ra- 
ther operate as a bar to foreclosure than redemption. 

Ridgdtfy contra. 

By the act of assembly of. Maryland, passed at 
October session, 1780, c* 45. and c. 49* all the pro- 
perty in that state belonging to British subjects, ex- 
cept dehUy was confiscated and vested in the state, 
without inquest of office, or entry, or any other act 
to be done. The statute operated a complete change 
' of property and possession* 

« . 
This was not at that time a debt due to Scartfa. 

Nearly a century had elapsed since the mortgage 
was forfeited. There was no covenant in the mort- 
gage for payment of the money; no bond taken, or 
other evidence of a debt. Rawlins never took any 
measures to redeem, but abandoned the pledge, as 
ah absolute sale. I^ is a general principle in equity 
that the mortgagor shall .not redeem if the mort- 
gagee has been in possession twenty years after for- 
feiture of the mortgage. It was not necessary for 
- Scarth to file a bill to foreclose; because the right to 
redeem was barred by his twenty years' possession. 
' If Rawlins ''could not have redeemed in 1780, -the 
estate was absolute in Scarth, and the confiscation 
was complete. There is no Case • in England^ or 
Maryland, where the mortgagor has been permitted 
to/edeem after twenty .years, if no interest has been 
paid, or account kept between the parties. / Paw* on 
Mort.U2. 3 P. WfM. 287. 2 Atk. 4M. 2 Fern. 
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Norwoods 



But if Scarth's heira might avail themselves of the 
treaty, it is not competent for a third person to set 
it up. Or if it is^ it will not give, this court juris- 
diction. • \ 

JohnAonj Attorney 'Seneral of Mary landj on the 
sraieside ^ 



it 



If the judgment below be not against a right 
claimed under the treaty, if it be not a case arising 
under the treaty, this court hks no jurisdiction. 



■*  • 



&i this case Owings claims no >right under die 
treaty. Scarth's right, whatever it may bei, is not 
affected by the decision of this case. It is he only 
wha could claim the benefit of the treaty. But he 
is not a psH*ty in. the suit. It is, therefore, not a 
caae arising under the treaty. 






^ Maiishali^, Ch. J. There, aire only two points 
in this case. 

' . • ..•••:■. 

1. Whether Scarth had such an interest as was 
protected by the treaty; and, .-/ 

• . • • 

2. Whether the present case ^ be ^ case^ arising: 
under a treaty, within the' meatitng of the oonstitu^ 
tion. 

•This court has no doubt upon either point. . 

The interest by debt intended to be protected by 
the treaty, must be an interest holden as a security, 
for money at the time of the treaty; and the debt 
must -still remain due. 

' The 25th section of the judiciary act must be re- 
strained by the constitution, the words of which *are, 
" all cases arii^ing under treatiea*^^ The plaintiff in 
error does not £ontend that' his right grows out of 



9ii8 supRfiMi^ ccmnc it s. 

KoEwooi^'i tiflTs recovery is a question exclusively for the deci^ 
t^&ftis. sion of the courts of Maryland. 

Hofptfiy oil ths nestdtiyi, hwr^ifl^ soggoatod ta die 
•ourli t)iat< be undera^odthe opinjcoLta br that thii^ 
coupS'iad no jurisdiction to revise the decisions of 
the state courts, in cases where the construction of a 
«real)( iijnaA dvawn in queactoa incidenfksMy^m^yAcre 
the party himself did not claim tide under a treaHiyy 
was about to make some further observations on 
iHm^ ppioto^ ^hem 

• K 

MAMBiulfi, C^h* JL obs0nDed> t^l^ Mr.. Hvpev 
had misunderstood the opinion of the court, in that 
Beq3f «U bk was Met ibai tbioi cAurt bad not juns- 
diotion \i tHe treaty >W!Ciie! drawn, in jfoeation. ibcck 

* ' .' • .  . 

. The ^eiaiMik fdr ipoeiting that cbase in 'dip ccmsd^ 
tution was, that all persaaa who have scat- daraifr 
under a treaty should have their causes decided by 
the nqtioaal tribmnak. Is wa&(a avojyd ib& fippre* 
hension as well as the danger of state prejuoibet»> 
The words of the constitution are, ^^ cases arising 
nndef tt^oitkeaJ^ Each, treair^ aft^nlatea aomcthkig 
respecting the citizens pf the two nationavaBd ginrfis^ 
them rights. Whenever a right grows out of, or 
% pralectttd by, a treaty, it j« a^nonbned against all 
di/e lawK- and jjud^fpiol deaiaitma ofithe stfates; and 
whoever may have this right, it is to be protected. 
But if the person's title is not affected by the treaty, 
if he claims nodung undev a tveatyt his title cannot 
be protected by the treaty. If Scartb or his heirs 
hyad dbdmed^ it would have' been> a case arisijig 
ypder a treaty* But neixiher the title of Scardi, 
nor oi a^ person claiming under him, can be atfeGl* 
^d by the decision of this cause. 

Hmper* The opinion is move limited than I ap- 
preKend«d. But in this case the land ia claimed ai; 
confisoatci), and the question is, wtiielbev tbe plaia- 
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tiff*» title, hy confiscation^ is good.under the treaty. v 
The defendant has a good title agaibst eytxry body Nobwoob'* 
lysho canaot show a better* He ha& aright to. pro«* i^^ssee. 
tect lutttaelf^ by showing that t^e plaintiff has no 
title.^ In order to do this, he insists that the title 
of the plaintiff is inconsistent with the treaty. He 
hafs a righfl to set up. diLe treaty in opposition to the 
confiscating act of Maryland. 

Jiiusikty OBL thie same side. 



The veason of the clause in the constitution was^ 
t)^ i^r^ nwgt^t be i^iforijai^ty o? d^ci/MAP, iipm.iM 
questions arising- upon the constpuction- of the con** 
dtitutio;n^ aod l^ws. and treaties pf th,e UipJ^^4 3)(^^* 
In every case, the question concerning a treaty 
m,ust come on incidentally. The intention was^ 
ijiali wherever a state court 'should d<)cide against 
a cl!aim, set up under the co^istruction of a tre^ty^ 
su^h decisiiOn^^ouJld be exan^in^bk in this court* 

Thi^iifs^s ^^ coteiinporanepus 'ex;piC>aitjoB given: 
to the constitution by the first congress, convened^ 
u^4^]^ that constitution^ and which w^ cpn^pM9e4 
of a great number of the leading members of the 
convention by which the constitution was framed; 
^nd who must have well known what was the inten- 
tion of that body in adopting that article. 

The right of the plaintiff to recover in this suit, 
and the riglit of the defendant to retain the po^es* 
aion as against this plaintiff, depend upon the treaty. 

The property having been once granted^ the state 
could not again acquire the title but by escheat or 
confiscation. The court below decided, that it wa$ 
not a case of escheat, because the heirs of Scarth 
were giving. Whether the property wi^s confisca.te4 
within the meaning of the treaty, is therefore the 
only remaining question upon the merits of the 
case. That question, however, is not before this 
court, until this court shall decide whether they are 
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OwiKGS competent to consider it in this case^ .We co»- 
NoBwooD*s sidci^ the judiciary act as a correct exposition of the 
Lessee. • constitution in this respect, and that this is. clearly 
"^ ^^^ ^*a case within the provisions of the 25th section of 
that act. 

This argument produced no alteration in the opi- 
nion of the court ; and the 

Writ of error was dismissed.* 

* As this eaose oeeapied « eoosiderable portion of the time and ta- 
lents of the courts and bar of Maryland, i^nd as it decided several 
important points in tfaiut state, it is deemed not improper to give a short 
al^tract of the case as it appears in the bills of exception. 

Upon the trial, the defendant Oirings took 10 bills of exception. 

The 1st bill of exceptions stated that the plaintiff offered in evidence 
a patent from the lord proprietor of Maryland to Thomas Brown, da- 
ted Notember 10, 1695, for a tract of land called Brown's Adventnre, 
cont^ning 1,000 acres. Also a patent from the state of Maryland to Ed- 
ward Norwood, the original plaintifT in this action, dated 25th June, 
180U, for a tract of land callec^ << The Discovery,"' containing 520 1-2 
aci*es, included within the lines of Brown's Adventnre. The defendant 
offered evidence that the heirs of Brown, the original patentee, were 
•till livingr- in Maryland. The defendant offered- in'evldence a deed 
from Brown to Gadsby, dated Ma^ 2, 1700, on which was an endorse- 
ment dated May 4, 1699, purporting to be a receipt for the alienation 
fine due to the lord proprietor.' And the following ** Memorabdum : 
1 hat the date of this .was originally aceor^ng to the date of the abo|» 
yeceipjt, bnt aliened by consent of the provincial court and parties^ to 
bring it within the act of assembly. 

^ , ' * "^ 

«W. Taylard." 

Whereupon the defendant prayed the court to instruct the jury that- 
if they were of opinion that the eudorsementB were made at the , re- 

3 tiest of .Gadsby the grantee, and with his privity and consent, and 
lat the deed with the endorsements wasrecordea for bis benefit, and 
with his assent, then the .endorsements are competent to be read in 
evidence to support the facts therein contained against the title of 
Gadsby to the lands in tfie deed mentioned. But the court was of opi- 
nion that the memorandum of Tdylard ''was not evrflence> bang an 
act done btf the aa^ fV. Taylard Toitkout authority,  ind that the said 
deed was valid and operative in law to transfer the said land to the said 
Gadsby." 

The 2d bill of excef^tions states that, in addition to the above evi- 
dence, the plaintiff offered in evidence a deed trom Gadslnr to Barker, 
for 130 acres, part of Brown's Adventure, dated 10th of July, 1701. 
Also a deed from Gadsby to Aaron Rawlins of the residue of Brown's 
Adventure, dated 2d of October 1703.' Also a deed.of mortgage in fee 
from Rawlins to Jonathan Scarth, dated the 13th of May, 1706. He 
also offered evidence that Barker and Scarth died before 1795, without 
heirs. Also an escheat warrant to the plaintiff, dated 28th of October, 
1795, and a certificate of i*esurvey, and a patent thereupon" to the plalo^ 

5' 
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ERRQR to the circuit court for the .district of A bond enn- 
Columbia, in an action of debt upon the joint bond of "°S ^f deiive- 

„- t 1 J it/r r t ^ r red to one 

Welsh and Moss for the payment of money. of the obliges 

as kn e^crtna* 

Welsh, who was the principal debtor, not being .igts in intm- 
found in, and not being an inhabitant of; the district ^s and that 
of Columbia,: the suit abated as to him. fact°'**'Vhich 

-must be aver- 

The defendant Moss, in his /r«r plea, after pro- J^^*) ^P***"*^ 

tiff; dated 25th of June, 1800. The^ plaintiff also offered evidence, that 
the lands are truly loeated on the plats as directed by the plaintiff*. 
The defendant ofrered etidence that the heirs of Brown were still 
living in Maryland ; that Scarth's heirs are still living in England* 
and that he and his heirs were always British subjects, and always re- 
jsided in England. 

The cottrt had directed the janr that if the heirs of Scarth were 
living in« England at the passage of the acts of October aeasion, iZSO, c. 
45. c* 49. and c. 51. the warrant of escheat which issued to the plain- 
tiff, issued without authority of law, but that a patent which issued on 
such a warrunjt came within the provision of the act of Mvember sea- 
oon, 1781, c. 20. 8. 8. whereupon the defendant offered in evidence 
the valuation of the land so escheated by the plaintiff, and the sum 
by him paid into the treasury for the said lands on ^he 24M of JJecem' 
ber, 1799, and that the sum so paid, was only two thirds of the 
appraised value of the said lands so escheated, and prayed the direc- 
tion of the court, that' if the jury should be of opinion that the plaintiff 
had paid only two thirds of the appraised value, ^ he^ oould not entitle 
himself to the benefit of the warranty contained in the act of Govern' 
ber^ 1781, d, 90. «. 8. "But the court were of opinion, that if the 
jury should find the facts as stated, the said patent was good, valid and 
. operative in law to pass the said land to the said Edward Norwood and 
. his. h^irs, gnd so direete<l the jury, notwithstanding the said Edward , 
Norwood had not paid more than two thirds of the appraised value of 
the said land. The court considering the case of the said Edward 
Norwood as coming fully within the provision of the Sth sect, of the 
act of JSTwember aeaaion, 1781, c. 20. and that the two thirds of the 
valae of the said land was as much as the said Edwai'd Norwoo<l wad 
liable to pay; to which last opinion, and to so much of the former 
opinion as declares the said patent to come wit)iin the provisions of the 
act of JSTovember, 1781, c.^0. § 8. the defendant excepted.'* 

Thfe dd bill of exceptions, in addition to the foregoing evidence, 
stated, that the-defeudant offered evidence of a judgment of condemna- 
tion of these lands upon an attachment from tlie provincial court in 
1732, for a debt of S97/ 9«« 6fl?. sterling, due from Scarth to one Little- 
ton Waters. The plaintiff* offered in evidence duplicate "writs of at-* 
tachment to other counties issued by Waters for the same debt, upon 
which sundry sums of money were attached and condemned in the 
hands of garnishees, amonnting altogether to S26/. 89. 4(/> sterling. 



I 
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Mom testing that he did not deliver to any person,' un- 
RiDDLB. conditionally, as his act and deed, the writing in the 
declaration mentichied, averred that he signed and 

To fthoir tbftt the lands ftttacfaed by Waters was tke 3%6 larea lo- 
cated on the plati as hem% ia the possession of the Baltimore eompany, 
the plaintiff read in evidence the lord proprietor's old rent-roll^ stating 
S70 aeresto be in possession of Havlins, and 130 In the poflsfeasion ol' 
John Barker. And the last rent-r(rfl ttating 4 19 acres to be m ^eefie^aaioki 
of Scarth, and .386 in the possession of Charles Carroll & Co>; and the 
lord proi*rletor*8 debt-'book for the year 1754, (1>etng th* oldest book 'of 
that kind remaining,) whieh charges the Baltimore company vith the 
quit-rents of SSC acres and no more, and -Searth with 419 ; wkicb ^|iar- 
ges vere continut^d annn^lly until the revolution. And th'e di^fendant 
thereupon prayed the opinion Of tile (50urt, thift by tiltoe' Of Ufe -SBld 
judgment and attachment and condemnation by him given in evidence, 
a legal estate was vested in the said Littleton Walei^ in the said tract 
of land called Brown's Adventure. But the court were of opinion, and 
«o directed the Jury, that the said Littleton W^teH did ifot a^i^ftire a 
legal estate >n the said land by virtue of the said judgment, attainment 
and condemnation. 

The 4th bill df exceptions stated die same faiits, attd fffrdi^ fhat 
the defendant read the act of assembly passed at November seatiion, 
1797, c. 119. and prayed die opinion of the court, that by vtriitt of that 
act the right of the state was m far vested hi tl^ persons pbasesking 
the land called Brown's Adventure under the conde^hnation aforesaid, 
that the plaintiff could not in virtue of his said warrant, certificate and 
' patent have any right or thle to the said land ; or, if any, tbetk no knbre 
than -the proportion or compensadon to which « discoverer of confis- 
cated property is enCided. But the court were of opinion that the 
right of the ptftintiff to Brown^s Adventure attached upon his dbtasniag 
the warrant of escheat, and that his right was saved and protected by 
the proviso in the Sd section of the said act of November, 1797, C U9. 
And that the grant transferred to him the interest die state hwH m tlife 
land called <* I'he Discovery^ from the time of his dbtention of his saiii 
wari-ant of escheat. 

The 5th bill of exceptions states the same facts, Irh'iereupon tMe 
defendant prayed the opinion of the court, andtheir direction to the 
jury, that if the warrant of escheat which issued in this case, issued 
without authority of law, then the warranty contained in the act of 
November, 1781, c. 20. § 8. did not operate to give title to the plaintHi^ 
and that there can be no relation to a warrant which issues without 
authority of law, ur to a certificate made in pursuance Of such war- 
rant. 

But the court were of opinion, that the act of 1781, c. 90. § 8. did 
jsecure to the plaintiff the 6aid land so by him escheated on his paying 
two thirds of the value of the said land, being what the plaintiff was 
Viable to pay for the same as confiscated British property ; atid that 
the grant obtained by tHe plaintiff did operate to pass die land to him 
by relation from the date of the sdid warrant. , 

The 6th bill of exceptions also stated the same facts, and that the 
flefendant thereupon prayed the court to direct the jury diat if the 
said ti*act of land called Brown's Adventure belonged to a British aiih- 
ject at the time of passing the act for confiscating BriUsh property in 
the state of Mainland, and if no actual posse^ssion had been t^eh 
' thereof by the said state or Its agents, and no sale or disposition made 
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ereakd the same, and delivered it to Jostph Riddle^ 
one of the plaintiffs^ as an escrow^ to be his apt and 
de^d, on condition that the same should s^fterwards 

thereof by the state to «hy person at any time before the treaty be- 
tween the United States and Great Britain dated the 19th of Kovember^ 
1794, took effisct, the pjamtiff eouki ipake no title ^eret^ by hb 8ai4 ' 
warrant, /Certificate an4 pstent. 

But the court refined to givti that dhreetion to the jury, behig of 
opinion^ that the state i^ Maryland, by their eomodissioners, mras itt 
possession of all British property within the limits of the said state, 
tinder and by virtue of the act of confiscation, October, 17S0, c. 45. 
and the act of the silme sesskm, e. 49. to appoint ooinmisdonertt, teo. 
And that the ppssession of the said land was in the state of Maryland 
at the time the platntiff obtained his escheat warrant; and ^at no 
British sui^ect could hold land in the state of Maryhuid on the I8lh of 
November, 179^, the time when the treaty was entered into between 
the United States ^nd Great Britain. 

The rth bill of exceptions, in addition to the fiiots bcfore.ihentioned, 
stated, that the defendant olTered evidence that the heirs of Rawlins 
irere still living in Maryland. That liawlins, iii the^^ear 1741, tnade 
his will and devised Brown's AdveViture by name to some of his chil- 
dren. Chat the heirs of Littleton Waters are still living in Maryland* 
That the Baltimore liompany, under whom the defendant claims, have 
been for ftfty years past in the actual possession and uSerof the wh6le 
land called Brown^s Adventure, by clearing^ and euttuig the irpdd off 
the said land for their iron works, and claiming the said land ; and that 
there has been no actual or mixed fiossession of any part of the said 
land by Scarth, or by any person claiming under him, or by any person 
claiming adversely to the Baltimore company. Whereupon the de- 
fendant prayed the court to direct the jury, that if they find the facts - 
stated by the defendant to be true, and that no payment of principal 
or interest due on the said mortgage, c»' acknowldgement of the said 
mortgage, was at any time paid, made or done, on or after the Idth 
Of May, 1709, the jury may and ought to presume the said mortgage 
^tisfied before the year 1780, and that the plaintiff is not entitled to 
recover. But the court were of Opinion that the facts stated in the 
above case will not warrant the juir m presuming the said mortgage 
was satisfied before the year 1780> and refused to give the direction 
i>rayM. 

The 8th bill of exceptions states the same fiicts, and that the defend- 
ant further prayed the coUi*t to direct the jury, thatif the &cts are found 
true as stated by the defendant, the act of confiscation of October sfes- 
uon, 1780, cl 45. and c. 49. vested no beneficial interest in the state dC 
Maryland in the lands in the mortgage from Rawlins to Scartb, but 
that the same, if it vested in the state under the act of confiscation, was . 
liable to the equity of redemption In the heirs of Hawlins the mort- 
^gor, and that by operation of the British treaty,.so far as the mfort* 
gagee could, claim an interest in the^ said mortgaged lands, the same 
was saVed from confiscation by the said treaty, and, conse<juently, the 
lessor of the plaintiff is not entitled to recover. 

But the court were hf opinion, that on the expiration of the , 
time limited in the mortgage for the payment of the- money, a 
complete legal estate of inheritance vjpsted in the mortgagee liable 
to confiscation, and was vested in the state in virtue of the act oC 
confiscation of October session, 1780, c. 45^ and ihe act of l,he same « 

VoLV. , . Yy 
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be signed, scaled and delivered by some other friend 
of Welsh, which was not done, and so the said 
writing is void as to him the said Moss. 

To this plea the plaintiffs demurred specially; 
1st* Because a bond -cannot be delivered to the 
obligee himself as an escrow;: 2d. Because the plea 
does not state by what other friend of Welsh it 
was to have been executed; 3d. Because it did not 
state by whom the execution of the bond,. by that 
other friend was to have been procured, leav- 
ing it uncertain whether the condition upon which 
it was to become the deed of Moss was to be 
performed by him, or by Riddle, or by Welsh; 4. 
Because the plea is repugnant, inconsistent and 
informal. The second plea, after protesting as in 
the first plea, avers, that Riddle came to the defend- 
ant and asked him whether Welsh had not applied 
to him. Moss, to be his security for a debt due to 
Riddle & Co«;^ to wJiich Moss replied he had 
told Welsh he would not be^security alone, but would 
join Welsh and some other friend of bis as security 
for the debt, whereupon Riddle represented that 
the greatest confidence was placed in Welsh ; that 

session, e. 49. to appoint commissioners, subject to the right of redemp- 
tion in the mortgagor and his heirs, and that the British ireatj cannot 
operate to affect the plaiotiff^s right to recover in this, ejecussent, and 
refused to give the direction prayed. 

The 9th bill of exceptions, in addition to the same facts, states, that 
the defendant offered in evidence a lease and release from Littleton 
Waters to Benjamin Tasker and others, dated June 80, and 21, 173Sy 
of so much of Brown's Adventure as, according to a valuation upon 
oath returned to the provincial court, would amount to 145/. Is. Sd. 
sterling, and thereupon prayed the court to instruct the jury, that if 
they find, the facts as suted by the defendant, the deeds of lease and 
release fronl Meters to Tasker and others conveyed a legal title in the 
lands therein mentioned ; and that if a lej^ title did not pass, tlien the 
jury may and ought to presume a title in the said Tasker. and others to 
the whole of an undivided 386 acres of land^ being an undivided part 
of the 870 acres of land mortgaged to Jonathan Scaath, called Brown's 
Adventure. But the court refused to give the direction prayed. 

The 10th bill of exceptions states, that upon the same facts the de- 
fendant prayed the court to direct the jur^ that as to all that part of 
Brown''s Adventure contained in the deed from Waters co Tasker and 
others, under whom the'defendknt claims, the patent granted to the 
^lai^tiff does not give him a title thereto, or enable him to recoverthe 
eamcy^ which direction the court refus^ to give. 
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the partnership of Riddle & Co. was about to be; 
dissolved; that Riddle would take care^o keep that 
paper, if it was executed, in his dividend of the 
debts; that Welsh and Moss might sign the bond at 
that time, and some other person might sigd it after- 
wards; that in regard to the debt he would look only 
to Welsh, and would also give Welsh a* credit for 
goods, when he. Riddle, should open and commence 
business on his private and individual account. The 
plea further avers, that JMoss being induced by that 
representation and promise, did sign, seal and delivj^r 
the writing, upon condition that some other friend 
of the said. Welsh should also sign, seal and deliver 
the same, and not otherwise ; which was never 
don^. That Riddle did afterwards carry on trade 
and merchandise, on his own separate and iudivi^ 
dual account, but never afterwards credited Welsh 
with any goods or merchandise ; ^^ and scr the said 
writing made and executed as aforesaid is vpid as 
to him the said Robert Moss^^' 

To this plea the plaintiff also demurred specially, 
for- the causes stated in the first demurrer; and 
further, because the plea is multifarious, argument- 
ative, and oifers to put in issue k number of matters 
unconnected with the defence set up, and immaterial 
in themselves* 

The court below gave judgment (fyr the plaintiffis 
upon both demurrers. ^: 

Before the judgment was entered by the clerk,. the 
defendant below prayed leave to amend his first plea, 
by striking but the words ** delivered to Joseph Rid-^ 
die, one of the plaintiffs in this cause," and inserting 
in lieu thereof the. words '* placed in the hands of 
Joseph RiddleJ 9ne of the plaintiffs in this ckuse." 
But the court refused leave to make the amend* 
ment. To which refusal the defendant excepted. 

, AfteTwsaids, and after the court had pronounced 
judgment in the cause, the defend^ant moved the 
court for leave to file an amended plea, which was in« 






856 SUPREME COURT U. S. 

|dl respects like die 2d pka., except that it aTetrcd 
that Riddle stated it to be the rule of the plaintiA 
to take specialties for their debts if they could b^ 
obtained, and that the bond was delivered to Riddld 
in the iAttnce of the oth^r plaxnitff^ and except al*d 
that the conclusion was ta follows: ^ and %o the 
said defendant saith that the said writing, made 
and executed as aforesaid, was obtained by deoep^ 
tion and fraud, as aforesaid^ as to him the sdud Ro* 
bert Moss, and, by reason of the said deception, i« 
void as to him the said Robert Moss ; and this he 
is ready to verify.^' But the court refused to . suf- 
fer the plea to be filed, being of opinion that it 
would be bad upon demurrer. To this refusal ats# 
the defendant took a bill oi exceptions. 

€• £ee and SwanH^ for the plaintifl'inemr» 

The plea of escrow was good. An instnmeot 
may be delivered to one of' the parties as an eacs^w* 
Pawling V. United States^ in this court* 

It was not delivered ta the piisintiflk^ but ta one of 
them only. It was not delivered absolutely, but 
upon condition that H should also be executed by 
another person also* 

The plea of fraud also was good. It is not ne- 
cessary to aver fraud in a plea. If the fects them- 
selves show fraud, it is sufficient. Any dung tilat 
avoids the deed may be pleaded ; and the conclu- 
sion, ^^ and so the said writings is void^ is pfoper 
and su6kiettt. It is not necessary to say it is not 
his deed. 2 Wils. 552. Collins v« Blantem* 

E. y. Lee and Jimesj contra. 

An instrument canndt be delivered as «i escf«iw 
to a party who is to derive benefit under die deed. 
\t must always be to , a stranger. Shep. Touch. 55^ 
56, ST. Hob. 246. 3 Bat.* Air. ^29. 694. Esp: Nl 
P. 221. 

The 2d plea is not a plea of fraud. It is an at- 
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tempt ta set up as a discount or set-off against a Hoi^ 
' bond, an unliquidated claim for damages for breach jiiv^dlm.' 
of a promise* 

*■ 
The facts stated do not amount to fraud. Fraud 
consists in the intention, the quo animOy which is 
not averred in the plea ; and fraud can never be pre- 
sumed, especially if it be not averred. 1 Kent, 9* 
910. 3 Bac. 320. 1 Fonp. 

March 13/ 

Marshall^ Ch. J. delivered the opinion of the 
court to the following effect : v. . , 

It is admitted by the counsel in this case, that 
a bond cannot be delivered to the obligee €is an es» 
crow* But it is contended that where there aire seve- 
ral obligees constituting a copartnership, it may be 
delivered as an escrow to one of the firm. The court, 
however, is of opipion that a delivery to one is a 
delivery to all. It can never be necessary to the 
validity of a bond that all the obligees should be 
convened together at the delivery. 

Upon the other point the counsel for the plain- 
tiff in error has insisted that the plea is sufficient. 

Bfut the ' court thinks it so radically defective as 
to be bad even upon general demurrer. 

There is no allegation of fraud, and the circum- 
stances pleaded do not, in themselves, amount to 
fraud* 

Fraud consists in intention, and that intention is 
X fact which* ought to have been averred, for it is 
the gist of t^ pl<^, and would jbave been traversa- 
Ue. ' 

XJppn what was the plaintiff below lo take issue t 
Upon all the circumstances stated in the plea which 
are mere inducement^ or upon the conclusion that 
*' the bond is void?" If he had traversed the 
inducement, the issue would have been immaterial; 
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Uou if he had traversed the condusion, it would hay« 
HiDDLB ^^^ putting in issue to the jury matter of law. 



Judgment affirmed with costs* 

C* Lee suggested that there was also an exception 
to the refusal of the court to allow an amended plea 
to be filed, after the court had adjudged the pleas 
bad. 

But the Chief jfustice said that the court had, in 
an early part of this term,* decided that such re- 
fusal was no error f6r which the judgment could be 
reversed* 

* See the case oiMandeviUe and JameHon t* IVilton, at Uiis taring 
arite,^. 15. 



BRENT V. CHAPMAN. 



Five years* ad' ERROR to the circuit court for the district of 
rion^of ^^is^e Columbia, sitting at Alexandria, in an action of trcs- 
in Virginia, pass brought by Chapman against Brent, marshal 
gives a good ti- ^f ^^^ district of Columbia, for taking in execution, 
tresjIaM may ott a^. ^i.^against the estate of Robert. Alexander, 
\je maiotoiaed. deceased, a slave named Ben, who was claimed by 
Chapman as his property. 

^ The jury found a verdict for the plaintiff, subject 

to the opinion of the court upon a statement of facts 
agreed by the parties, which was in substance as fol- 
lows : ^ 

The slave was the property, and in possession of 
the late Robert Afeexander the elder, at the time of 
his death. His sons, Robert Alexander, and Walter 
S. Alexander, were named executors of his will, but 
never qualified as such. On the ITth of December, 
1 803, Walter S. Alexander took out letters of admi- 
nistration with the will annexed. No division was 
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fiver made, by the order of any court, of the perso- Bremt 
nal estate of the deceased among his representatives; ^ ^ 
but previous to August, 1 800, a parol division of the 
slaves was n^ade between Robert Alexander the 
younger, and his brother, Walter S. Alexander, the 
latter being then under the age of twenty-one years. 
Robert Alexander the younger being pos,sessed of 
the slave, and being taken upon an execution for a 
debt or debts due from himself in his individual 
character, in August, 1800, took the oath of insol- 
vency under the laws of Virginia, and delivered \x^ 
to the sheriflF of Fairfax county, in that state, the 
slave as a parj of his property included in his sche- 
dule. The sheriff sold him at public sale, and the 
plaintiff, knowing the slave to belong to the estate of 
the deceased Robert Alexander as aforesaid, became 
the purchaser for a valuable consideration, and took 
possession of the slave, and continued possessed of 
him under the sale and purchase until July, 1806. 
The plaintiff in the v. inter usually resided in Mary- 
land, and in the summer in Virginia, on his farm, 
where.he' kept the slave, and has, never resided in 
the district of Columbia. 

. Dunlop & Co. obtained judgment against Robert 
Alexander the younger, as executor of his father Ro- 
|)ert Alexander, and, uppn 2l fieri facias issued upon 
that judgment, the marshal seized and took the slave 
as part of the estate of the testator Robert Alexander, 
there being no other property belonging to his estate 
in the county Vhich could have been levied except 
what Robert Alexander the younger had sold and 
disposed of for the purpose of paying his own debts. 
The agent of the creditors, Dunlop & Co., as well 
as the marshal, had notice, prior to the sale, that the 
plaintiff claimed the slave. 

Upon this state of the case, the court below ren- 
dered judgment fjr the plaintiff according to the 
verdict. And the defendant brought his writ of 
error. 

^ ^. Lee^ for the plaintiff in error, contended, that, 
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V. 

Chapitan, 



under the circumstances of this case, five years' pos* 
session did not give a good tide to Chapman. The 
possession ^as not adverse, for there was no adxni* 
nistration upon the estate q{ Robert Alexander, sen. 
consequently no person legally competent to claim 
the possession. Besides, Chapman knew that the 
slave belonged to the estate of the testator* 

This debt was a legal, lien on the sl^ve. 

Robert Alexander, jun. could only transfer his 
right to the sheriff of Fairfax. The goods of the 
testator cannot be taken in execution for the debt of 
the executor. 4 T. /?. 625. Farr v. Newman* Chap- 
man could 'therefore only purchase the right of Ro- 
bert Alexander, jun. in the slave. 

The parol partition was void for the infancy of 
one of the pdrties. There was no executor quali- 
fied to assent to the legacy. j|^y the law of Virgi- 
nia, an executor cannot act until he has given bond. 
l^CroncA, 259. Fenwick v. Sears. 3 Cranchj 319. 
Ramsay v. Dixoru 

• 

It is very doubtful whether five years' possession 
of a slave in Virginia, is itself a good title for a 
plaintiff. It may protect the possession of a defend* 
ant; and that is the only effect of the statute. 

Swanriy contra. 

Robert Alexander the younger did not hold the 
slave as executor of his father^s will, but under the 
legacy. 

It is immaterial whether Chapman did or did not 
know that the slave belonged to the estate of the 
testator. Five yeafs' possession by Chapman was a 
good title against all the world. 

In England twenty years' possessipn is a good 
bar in ejectment, and it is also a good positive title 
in itself, upon which an ejectment may bei&aintained« 
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Majm&ALL, Ch. Jb Gan an execulor distribute BssiIt 
the estate before he has ({ualified and obtained let- cuAtuKv, 
ters testamentary.^ 

m 

\ 
\ • • 

LiviKGSTONv J. In England^ an executcur, before 
ftohMSj <an do everjr thing but debhreh 

Wa«h|hgtqm, J. mentioned the case of Burning 
▼• Lamhert^ 1 Wctah. 308* in which it was^ecided, fay 
the -coun; of appeals of Virginia, that, ^^ after the 
si0$eQt of the executor^ the legal property is complete* 
ly vfisted in the legatee, and cannot be devested by 
the credit@ffs»" 

March 13* .. 

Mambai.1., Ch* J. delivered the opinipn of the 
eoui% to the foUowmg ^Pect : * 

ft 
ft • • . 

This court is of opinion that the possession of 
Chapma^i was a bar to the seisure of the slave by 
the marshal, under the execution stated in this case. 
The.only objection of any weight was, that there was 
no a^inistbatton upon the estate of Robert Alexan- 
der, sea*, and, consequently, diat the possession of 
Chapman was aot an^ adverse possession. 

t . • f 

But there was an executor competent to assent, 
and who did assent, to the legacy, and to the parti- 
tion between the legatees, and who could not after^* 
wards refuse to execute the will. 

• * ' 

Judgment affirmed.* 



AULD V. NORWOOD. 



ERROR to the circuit "court for the district of Ifthe^vstei^ 
Columbia^ sitting at Alexandria, in an action of Sj^^ ^Jj^o'*^ 
detinue for a feooiale slave named £liza« Upon the main in th« 

Vol. V. Zb 
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Art© ffif^i of die general issue ki the court b^ow, the 
K<MiwooD> plaintiff in error, who was defendant in that courts 
y^^m^^^^i^ took a bill of exceptions, which stated that evidence 
w>»Betoion of was offered of the following facts : The slave, 
wd^Ji/HhTi ^ November^ 1798, iras the property of y6hn 
wiUioat the Dabnyy against whom ^^Jieri Jnciaa was issued at 
owMrd^iivert ^^ ""'* of Norwood, the present defendant in error, 
^ her to n. who upon which the slave was seized and sold by the 
keept her 4 proper officer; that. one Charles Turner bought her 
thS'^nost^SroA for the said Norwoodf and held her,- as Nor- 
of B. cannot vfood's property, until November, 1802, wh^ he 
ed * wfth'^rtie delivered her, without authority from Norwood, to 
poMeisi^n of one R« B. Jamesson, who held her until Septena*^ 
U***fr«uduient ^^''» ^806, when he became insolvent under the 
loan within the insolvent act of the district of Columbia, and de- 
% rf Vi55'- ^ivered her, as part of his property, to Auld, the 
DMi, in regard* plaintiff in error, who was appointed tmstee under 
to B's credit- ihg^ g^t. This suit was commenced on die 19th of 

or* #« • — 

September, 1806. 

Whek^upon the plaintiff in error'prayed the court 
to instruct the jury thatnf they fdnnd the faets to 
be as stated, the phhitiff- below was not enti^d to 
recovefi^ And if the court should not think proper 
to give th(H instruction, that they would instruct the 
jury that the plaiiitiff's su&riiig the slave to remain 
out of his actual pr^ssession for so long a time was 
fraudulent in law as to the defendant. Which in- 
atructions the court refused tto/giv», and the de- 
fendant Auld excepted. The verdict and judgement 
being against him, he brought his writ of errbn - 

Stuanrty for the plaintiff in error, contended, » 

» That it was to be considered as a loan of the 
slave to Turner ; and that the possession of James- 
ion, connected with that^of Turner^ made a period 
of more thankee years, and, by the statute of frauds 
and perjuries of Virginia, (A P. 16*) such pos- 
• session transferred the property to the person in pos* 
'•' ' session* 

That statute declares that " where any hem of 
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goods and ' chattds shall be pretended to have A«t.» 
been made to any person with irhom, or those claim* ^oKwoaD. 
ing under him, possession shall have remained by the 
apace of five years, without demandmad^ and pursu- 
ed by due process of law on the part of the pretend* 
ed lender," ^^the same shall be taken, as to the crer 
.ditors and purchasers of the persons aforesaid so 
fiSmaiBing in possession, to be fraudulent within 
this act, and that the absolute property is with .the 
possession, unless such loan" ^^ were declared by' will, 
or by deed, in wrttiog proved and recorded as 
aforesaid*'^ ; 

C. Lee and E. J, Lee^ contra, contended. 

That the possession of Jkmesson, which was ad- 
verse to Norwood, could not be connected with 
Turner's possession, which was under Norwood, s6 
as to make, the case a fraudulent loan within the 

9tatxite« '. 

And of that opinion was the court* 

Jttdgtnent affirmed*. 



SLAGUM t^. SIMMS AND WISE- 



£RROR to the circuit court for the district of «ho Hhs re- 
Columbia, sitting at Alexandria. «?^fd a deed 

' o of trust 11*0111 

an . insolvent 

The former judgment of the court below having *}*^^"^.' ^i*'*^^ 
been reversed in this court at February term, 1806, duient'^in law 
ante^ voL 3. p. 300. and remanded for further pro- wtaci-edUors, 
ceedings, the following statement of facts, in the loslt^al^a ma- 
nature of a special verdict, was agreed upon by the gistrate in ihe 

narrles • diicharge of 

parues. • ^^ ^^y^^^ „„. 

dep the inaol- 

That the defendants execiited the bond in the v^"ii„i'\„'J 
declaration mentioned. That the defendant Simms, thediseiuu-gefo 
being in custody under the execution mexftioned in obtained is not 






364 



SUPREME COUET U. S. 



8uk««M the coaditimi of the bondt aftcrwHrds obtained U« 
81111ft. ^* charge as. an insdhrent debtor, bjr authority of 
V«^%^^^ the act of aaftembly of Virpnia, entitled ^^ An act 
a diMharge in for reducing into one the several acta concerning ex- 
^courte ^^cutiona, and for the relief of insolvent debtors." 
That he waa dieeharged from the prison bounds by 
warrant from Amos Aljsxander and Peter Wise^ jua« 
two of die aldermen or justices of the corporation 
of Alexandria, before whom -Simms delivered in a 
schedule of his estate, and took the oadi of an in- 
solvent debtor in the manner prescribed by the act, 
and being so discharged, he departed out of prison 
bounds, and not before, or in any other manner. 
That the defendant, Peter Wise, jun* is the same 
Peter Wise who acted as one of the justices, and 
who signed the warrant of dischai?ge, and that 
Simms, before taking the oath, executed a deed con- 
veying all his property, real ' and personal, Ao^ John 
Wise, and the said Peter Wise, in trust, for die be* 
nefitof the creditors ot Simms, who, notwithstamding 
the said deed, afterwards, and after his discharge, 
exercised acts of owjiership ov«r the proper^. That 
Peter Wise never acted under the deed • of trust* 
That the deed of^tnist was made by Simms with a 
view of preventing the effect of the plaiatiff's execu- 
tion^ and was fraudulent in law, but such fraud- was 
without the participation of the said Peter Wise; 
and without his privity, other than that the said 
deed was exhibited to the ss^id magistrates, and dis- 
cussed by counsel before them, at the time the 
schedule was delivered, and the^oath administered. 



That ^no escape warrant was ever applied for in 
consequence of Simms's deputing from the prison 
bounds* ' '^ 



X 



That if the law be for the plaintiff as to both de- 
fendants, or either of them, judgment to be entered 
for 2,57^0 dollars and 90 cents, ta be discharged by the 
payment of 1,820 dollars and 20 cents, damages and 
costs against such defendant or defendants severally; 
but if die law be for either or bodiof the defendants, 
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thai jvidgmm tp fae entered for smell defesda^ or 
defendants severally* 

. ^Tbe sqhedide refei'red tb in the statemoiti was 
as follows: ^^ I have neither real or personal prQ« 
perty, but what has been conveyed by a deed .of 
trust to John Wise and Pete,r Wise, jun. for the use' 
of my creditors, as wiU appear, reference being had> 
to said deed. . 



(3igned) 

** August 30th, 1800." 



^* yes^e Simms* 



The court below decided the law for both de* 
fendants; and the plaintiff sued out hi$ \tnt of error* 

Swann, for the plaintiff in error. ' 

^ • * • 

The case now presented is. different from what it 
formerly was. It will now be contended that Simms^ 
was not discharged by due course of law* 

1. Because Simms was guilty of fraud in iHGFecting 
his discharge, and Wise knew it; and, by his con- 
duct, contributed to assist him in it. Fraud is a 
question of law and fact. It is not necessary thjit 
it should b^ expressly averred. It is an inference of 
law from the facts. Sussel v. Hamilton^ 1 Cranchy- 
309. 1 Burr. 396. 474. 3 Co. 77. 79. Fenner!s 
case* £sp* N. P* £45. Bulkry 173. 

2. Because Wise . was not competent to ac^ as ^a 
magistrate ,in discharging Simms. He was directly 
interested ; for by discharging Simms he^ discharged 
himself from the obligation of his bond. I An in** 
terested person is not competent to act as a judge* 
\S.^Mod. ^9. Wood* seme. Com. Dig. tit. jfusticesy 
/. 3. 

The defendant must show all the proceedings to 
be regular and correct. It is not like die case of ^. 



V. 
BllCMft. 
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judgment of a competent eourt, which will be afirm» 
ed unless the error be apparent on the ptoceedings. 

The proceedings are in paU^ thei'lt can be no 
writ of error. 1 his is the only mode in which the 
procedure can be corrected. 

C* Lee and Jones^ contra* ^ 

Fraud is never to be presumed; and it is not 
found. It was a mere ministerial act, which is not 
void by reason of interest. 

This is not the mode bv which the plaidtiff can 
avail himself of the fraud, if it be one. The discharge 
1% prima facie good. 

It is expressly found that Wise did not partici- 
pate in the fraud which Simms contemplated by 
his deed. He never acted under the deed as a 
trustee. His only knowledge of the fact was in 
his capacity of magistrate. As a magistrate he had 
no discretion ; he was bound to grant the warrant of 
discharge upon the debtor's taking the^ oath,, and de- 
livering the schedule^ 

All the authorities . cited in Comyns' Digest con« 
fine the incompetence to cases where the judge is 
a party upon record. 

If a legal proceeding of this kind may be vacated, 
at any subsequent time, by showing a remote colla- 
teral interest in the magistrate, there .can be no 
security for property. The distinction is between 
a' direct interest as party, and a consequential in- 
terest* If the interest do not appear upon the 
record, the only remedy is by prohibition. As 
k>ng as the proceeding remains unreversed by a 
competent tribunal, it is valid. Hard*. 503 . Braoh . 
V. Ear L of Rivers. 12 Co. 114. Earl of Darby^s 
case. Dyer^ 220. a. Sir N. Bacon^e case. 1 Lem. 
J:B4. Cro. Eliz. 717. £r risk v. Reeves. ,8 Co. 118. 
BonhanCs cose. Co. Lin. 141. 4 Com. Dig-, tit. 
Justices^ Li!? T. 1 Saik. 398. 12 Mod. $87. 2 SaU, 
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425. ^een v. Rodgers. 2 Satft. WT. Sty. IZf. StApvv 
Smith V. Hqncock. Sty. 209* Sim^s. 



Swann^ in reply. 

It is immaterial whether it be a ministerial or a 
judicial act. Sheriffs, witnesses, jurors are all ren- 
dered incompetent by interest ; and a fortiori is. a 
judge. 

March 15. 

Marshall, Ch. J. delivered the opinion of 
tiie ./court to the following effect: 

The former case between these parties presented 
the single circumstance of fraud in Simms, the 
principal . debtor, in which Wise had no share as it 
was then stated. 

lite decision in that case does fiot affect the pre- 
sent. It is here stated that the defendant Wise 
was one of the magistrates who granted the dis- 
charge, and who received a conveyance from Simms 
of all his estate, &c. ' 

It cannot be doubted that if there had been a 
combination between the surety of the insolvent and 
the magistrate to grant the discharge, such surety 
could' never plead that discharge in bar of this ac^ 
tion. Such would have been the law if Peter Wise . 
the surety had been a different person from Peter 
.Wise the magistrate^ But being the same person, 
he is clearly incompetent. ' He is directly interested, 
and his interest appears upon the record. 

But the case is stronger when we consider the irre^ 
golarity of the schedule of property delivered by 
Qimms at the time o^ his discharge. 

The whole schedule is in these words : *^ I have 
neither real or personal property, but ^hat has been 
conveyed by a deed of trust -to John Wise and Peter 
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8t,AcvM Wke, jtin. for die use 6f tojTcreditors, as will ap- 
pear, reference being had to the said deed." 

« He does not directly aflSinn that it is, or is not, 
his property. He might have taken the oath although 
he knew that the property contained in the deed 
remained in himself* The schedule, therefore, was not 
such as the' laVr requires. The transaction is fraudu- 
lent upon the face of it* 

The discharge, being granted by an incompetent 

tribunal, is wholly void. 

' ' . • * - 

Judgment revfeirscd. 



THE UNITED STATES t>. VOWELL AND 

MACLEAN. 



Duties opon ERROR to the circuit conrt of the United States, 
goods import- fo^ ^q district of Columbia, in an action of debt 



cd, do not ac- 



crue 



until their upon a bond given by the defendants in error to the 
arrival at the United States, for duties on a cargo of sait from St- 
^The{v^%- Ubes, which arrived and came to anchoi* within the 
on salt, whrch collection district of Alexandria, sixteen tnUes Mow 
riTol-Decem! tkr toxm ofid pOTt of Aieximdrta, on the 2Bdo/De- 
ttSr, 1807, was c«Ki^rt 1807, but did Bot arrive at the port of 
Spon^a'^caiSo Alexandria until the/m of yanufitt/^ASOS. 

itrhich arrived 

r'l^i" ^Jitt??i; ^^^ collector of Alexandria refused to permit the 

lectibn district ^iijj ^-i* ... *^ , 

before thatday, cargo to bc landed until the. duties were secured, 
but did not ar- Vowell contended that the salt was not snbiect to 

rive at the port , . J 

of entry until out}- • 

the 1st of Ja- .  ' - • 

nuary, 1808. ^^^ f^^^ j^^.^^ speciaUy pleaded, and ^dmittfed 
in the replieatton, to which there was a general de- 
murrer, the only question was, whether, as the duty 
tipon salt ceased with the 31st of December, .1807, 
this cargo, which arrived within the dktrict. but not 
5 ' 



dK itefi^rt o£ ^kkxaodria befiMrc die lat of Jaiutfuy, Trb xj. ft 
ifiOS^ was liable ta dutf» ,, ""• 

TIie.c<%iirt.beloi|r vas of opinioii that ft was not, 
ted Jieadfired judgjoaeAt fox the defendanta; upon tbe 
dbiiiuoiTeir* 

r ^ 

The Unbod GUates broaght tfaek. writ of error* 

^^•mesy far the Uniled States^ 

The dutj mtached wbea the sak was imported inter 
the district, and, perbafm, when brought iato the 
United States. 

By the act of the 10th oS August, 1790i, toL t. jb.> 
248. a duty of 12 cents a bushel is laid upon salt 
Whidn after tl|e Slst of Deoemeber then next, should 
\^t^^>hneugh)b m$o the Un^^States^ from any foreign; 
port OP places"' So by the act of the Hih July^ 17^7^ 
voL4.fi. 35* an additional duty of 8 cents is laid 
upon al<l salt imported mto the United' Stoics. By 
the act of March 3, 1907, vaL 8. p. 290* it 3S enacted, 
** that from and after the 31st day of December next,., 
to much o£ apy acf as lays a duty upon imported 
s^t, b^ snd the ssdoie k hereby repeakdf a^di^om^ 
and after the day last ^foresiiid, »adt ^ shaU - he im-^ 
ported into due United^^ates free of ctuty^ Pro* 
irided that for^ the recovery aiidTeceipt of such duties- 
as shcill hayje accrue^ and on the ds^s aforesaid re-» 
spectively reioEuii outstandsbg, and for the i^^ibvery 
and dtstribution of fines, penalties and fod^eitures,^^ 
and the reniissidn thereofy wfaichi shall hapve been in- 
curred l^efore and on. die said days^respeotivily^ the 
provisions of the aloresaid act shall i^aikioia:full> 
£[^ce add ^irtue*'^ 

The laws of the United States take a distinction^ 
between importing', and entertngf between a port smd 
^plofie* VSoJ..4t. p. St% ^ 2Ss and J^4i Goocls may bes 
iteportedi before they are* entered or delivered. Sb* 
if goods are brought in' and destined, to be delivered 
in different districts or ports, they are to be inserted 

VoKV. SA 
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TavU.S. in the manifest in successive order, and ttie taw 
VowBLL. •?««*• of them as imported. The forfeiture for 
want of a manifest does not accrue at the time of 
€Titry^ but at the time of importing or bringing in* 
So if goods 4a'e brought into the Unitftd States, to 
be exported again to foreign ports, the law speaks 
of them as imported^ \(voL 4. p. 3S1, 333. $ 32«) al- 
though thejr are not intended to be landed. 

In voL 4. p, 327. $ 30. is the following expression : 
'*at any port of the United States established by 
law, or within any harbour^ inlet or creek thereof r 
which shows that a port established by law, is coex- 
tensive with a collection district* 

C. Lee^ contra.  m 

Until the vessel airives at the port of entiy, 
neither the duties on the goods, nor on the tonnage^ 
accrue. Yet they both accrue at the same time. 

The question is, what is the fiscal meaning of the 
word imported. 

The first collection law, which was passed on the 
4th of July, 1789, {ChikPs edit. Laws^ vol. Up. 25.)* 
has the same expression, imported into the United 
States^ Yet it afterwards speaks of the time of im- 
portation, where it evideady means the time i^hen 
a permit is applied for at the proper office. Some 
rule is necessary by which to fix the time of impor- 
tation ; it ought not to* depend upon the question at 
what time the vessel arrived within the juriadiction 
of the United States. The same act, when speaking 
of the ad valorem duties, refers to the time and place 
of importation, for the purpose of ascertaining the 
value. 

If goods should be lost after arrival within the 
collection district, but before they reached the port 
of entry J no duties would accrue upon them. So if 
they are damaged, the value is to be ascertained not 
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at dieir arrival within the district, but at the poi^ of Tbx u. s. 

* V 

The second collection law, voL 1. p. 248. {Foh^elN 
edition^ does not repeal the first, except so far as it 
is repugnant thereto, but is explained by it* 

, The duty on tonnage does not accrue until the 
arrival at the port of entry. 

In the act of May 3, 179%^ vol. 2. p. 68. the du^ 
ties therein 9ientioned are to be *^ laid, levied and 
collected upon the said articles at their importation 
into the United States.''^ 

The acts of congress take a clear disdnctton be- 
tween a district and a port. A district may contain 
several ports* VoL Up* 162. 

The case of a vessel detained by ice, is the only 
case in which an entry of a vessel withii^ the district 
can be made before her arrival at the port of entry. 

By the collection act, in voL Up. 175. the dis* 
trict of Alexandria is created, and a collector is to 
reside at Alexandria^ which is made the sole port of 
entry; ^^ and the authority of the officers of the said 
district shall extend over sdl the waters, shores, bays, 
harbours and inlets, on the south side of the river 
Potomack from the last-mentioned cockpit point to 
the highest tide water, of the said riyer." 

If district racantport, a vessel must enter within 
48 hours after arrival within the district, or the 
vessel and cargo will be liable to forfeiture. 

Six months' credit is given for duties from the , 
time of importation. The uniform construction of 
the treasury has been that this six months begins 
from the time of entry and permit. In this very 
case the bond is dated on the 2d of January, 180$, 
the date of the permit. 
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Itt all eases tod wber« acUitio^iil diiti^ h»^bet» 
imposed, the construction of the treasury has alurays 
been, that the additional duties are to be paid if the 
vessel aitired at tbei^arr ifter the day faasd by Ikir, 
.tf though she arrived WitbsA the distrkt before that 
day^ 

March 15* 

Marshali^, Ch. J. delivered the opinion of the 
4X)Urt to the fbllowioi^ c^ect: 

. . 

The distinction taken. ;by the covnsel b>t tfaeie* 
fendants in error, between a district and ^ pbrt of 
entry, is correct. The duties did not accrue in the 
£seal sense of the term,^ ontii tiie vessd arrived* at 
the port of entry* IC the. qoesdOB had -bc^n donbi^ 
ful, the court would have respiected the uaif or m ccm« 
struction which it is understood has been given by 
the treaa^ry department of the United Siatea upon 
eimilar quies^ons. . It is understood. thit;&i. caise tf 
an increase sA duty^ the United Stated Uiure A^Wf^ 
demanded and received the additional duty if the 
goods have not arrived at the/ipr^ ef 0ii^:beftre 
^e time filled for the ispmrneneemmt of iifccb adifi* 
tional duty^ atUiough the vessel may have. arrived 
within the collection district before that time. The 
same rule of construction . is to be observed wheii 
iSs^^rt is a diiniautiott of duty* 

 - • 

Judgment afirited. 



SLOOP SALLY v. THE UNITED STATES. 



An wpeai ^HlS was an appeal from the aentence of tl^ 

tricT court'^of district court for the district of Matnty condemning 
the district of the sloop Saily and cargo for violation of the revenue 

i!f.t' of ,i!Lu ^^w* ?^ ^**^ United States. The appeal iTas dtrecti^ 
i-Ritf jurisdic- to this court. 



tt9Awffs AUwnetf''6ttt$rah Sally 

No appeal lies from that court directly to this in ^ j~ ^^ 
a ca«« where that fcotfrt acts in the capacity of a uon, does not 
distritt court. In such c»fee« ttie appleal is expressly He direeUy to 
giveh to the circuit court for the district of Massa- ^^^ 'oF'^Se 

'chusettS. United Sutes, 

but to the «ir- 
m^ 1 . _ , . i« 1 • 1. . #. ©"»* court for 

By the 10th feectiott of the judiciary act of 1789, the district of 
noli l,/i* 54. it is. enacted that the " district court ^^i*'**]^!^'^*^; 
in Mmne districty shall,' besides the jurisdiction herein where the dit> 
tjefore granted, have jurisdiction of all causes (ex- ^«5 ^^^ *^ 
cept of appeals and writs of error) herein after aifi»"nc?court, 
made cojgfnkable in a circuit court, and shall pro- the appeal b 
ceed therein, in the same manner as a circuit court ; ^J^* for'^h© 
and writa of error shall lie from decisions therein, dk<trict ol* 
to the circuit court in the district of Massachusetts^ Massaehnaetu. 
in the same manner as from other district courts to 
their respective circuit courts." And by the 21st 
section it is enacted, ^^ that from final decrees in a 
district court in causes of admiralty and maritime 
jurisdiction, where the matter in dispute exceeds the 
sum or value of three hundred dollars, exclusive p£ 
costs, an appeal shall foe allowed to the next circuit 
court to be held in such district. Provided never" 
thelessj that all such appeals from final decrees as 
aforesaid^ from the district court of Maine^ shall be 
made to the circuit courtly next to be holden after 
each appeal, in the district of Massachusetts.^^ 

By tibe act of March 3d, 1803, ' vol. 6. p. 315. 
§ 2. it is enacted, " that from all final judgments 
or decrees rendered or to be rendered in any cir- 
cuit court, or in any district court, acting' as a 
circuit courts in any cases of equity, of admiralty 
and maritime jurisdiction, and of prize or no prize, 
an appeal^ where the matter in dispute, exclusive of 
costs, shall exceed the sum or value of two thousand 
dollars, shall be allowed to the supreme court of the 
United Staples," &c. 

In this case the court below could only act in its 
capacity of a district court, because such causes^ of 
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0Ai.LT admiralty and maritime juirifdictton are txclumtltf 
The u. S. cognisable in a district court. 

C» Lee^ contra, contended , that there was a repa^ 
•na^ce between the act of 1789, and that of 1803, the 
latter declaring that appeals in such cases should be 
directly to the supreme court. 

But the Cifurt was of opinion that this not being 
a case where the district court was acting as a 
circuit court, the appeal ought to have been to the 
circuit court of Massachusetts. 

Appeal dismissed. 
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TO THE 



MATTERS CONTAINED IN THIS VOLUME. 



A 

ABANDONMENT. 

It is not necessary, in an action of 
covenant on a policy, that the decla- 
ration should arer that the plain- 
tiifhad abandoned to the under- 
writers* Hodgton V. The Marine 
In, Co. 100 

ACCOMMODATION. 

1. An accommodation endorsor is lia- 
ble to an action b^ the holder of a 
note made negotiable tt the bank 
•fAlexandriat although the maker 
has not been sued nor proved in- 
solvent. Teaton v. The Bank of 
Alexandria^ 49 

3. It is no objection to the liability of 
an endorsor, that he endorsed to 
accommodate the maker. Id, 50 

ACCOUNT. 
1. Th^ exception in ^e statute of !!«• 



mitations, ia favour of merchants* 
accounts, extends t<y all accounts 
current which concern the trade 
of merchandise. JdandewUe et ai. 
V. WiUon, 15 

2. It applies as well to actions of a«- 
tumptit as to actions of account* 
Id. ih. 

3. An account closed is not an account 
stated. Id. ih, 

4. It is not necessary that anyoftb* 
items should have been charged 
within the 5 years, nor that the 
declaration should aver the money 
to be due upon an -Open account 
between merchants. Id. ik 



ACKNOWLEDGMENT OF 
DEEDS. 

See Deed*, 1. 



ADMIRALTT. 



a? 



1. The continental court of appeals bk 
prize causes, had the power to re- 
vise and correct the sentences of 
the state courts of admiralty. !/• 
nited States v. ^udge Inters, 115 
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2. In aJmrr&Uy cases, an appeal sus- 
pends the sentence altogether; 
and the cause is to be heard in tfa« 
appellate court as if no sentence 
had been pronounced. Teuton et 
al V. United States, 2S1 

3b If the law, under which the 'sen- 
tence of condemnation was pro- 
nounced, expire after sentence in 
the court below, and before final 
sentence in the appellate court» no 
aent^Bce of condemnation can be 
pronounced, unless some special 
provision be made, for Uiat pur- 
• pose, by statute- Id. ih, 

4h If errors appear upon the face 
of the report of auditors, it is not 

' necessary to except. Simely v. 

i?Mn 313 

5. If the propeKr ordered to be re- 
stored, be sola, interest is not to 
be paid. Id* ib, 

6. See yurisdiction, V 17. 373 

ALEXANDRIA. 

1. The corporate town of Alexandria 
has powA to tax the 4ots and 
'lands of non-residents. Alexancfer 
V. The Majfkr, Or, of Alexandria , 1 

3. It is not necessary that the lots 
should be katf-acre lots. Id. 2 

X Those taxes cannot be recovered 
by motion^ if the pwner has per- 
sonal property in the town wnich 
may be distrained. Id, ib. 

♦. Alexandria Bank, See Bank of Alex ' 
andria, 45. 49 



ALIEN. 
See yurhdictiont 13. 



AMENDMENT. 



303 



j5cc Error, 4. 



AFBS^AL. 
See Admiralty, 1, 2* 3. 

ASSETS. 
See Plene Administranit, 



16 



115. 281 



ASSUMPSIT 

1. See Account, 2« 

2. See Consideration, I, 2, 3^ 4»^ 

i 

AUDITORS* 
See Admiralty, 4. 

B 



15 
142 



313 



19 



BANK OF ALEXANDRIA. 

1. Suits brouifht by ^e bank of Alex~ 
andna upon promissory notes made 
negt>tiable at that bai^, are enti- 
tled to trial at the return t^rm of 
the writ. Young v. The Bank ef 
Alexandria, 45 

2. The Bank may maintain a suit 
against the endorser of such a note 
without huvin^ sued the maker, or 
proved his insolvency. Yeaton w. 
The Bank of Alexandria, 49^ 

3. See Accommodation, I, 2. 49 

BANK OF UNITED STATES 

1. See Citizen^ 1, 2. 57. dlr 

See yurisdietion, 4. 61 

2. The Bank of the United SUtes de- 
. rived no authority from its charter 

to sue in the fcourts of the United 
States. B(mi of The United State* 
V. Devcaux, 62 

BANKRUPT. 

1. Under the bankrupt law of the Uni-^ 
ted StKteSr a joint debt may be set 
off against the separate claim of the- 
assignee of one of the partners; 
but such set-ofl^ could not have 
been made at law, independently 
of tlie bankrupt law. Tuekar v. 
Oxley, 34 

2- A joint debt may be proved under 
a separate commission, and a full 
dividend received. It is equity 
alone which can restrain the joint 
creditor fnom receiving- his full di- 
vidend until the' joint effects are 
exhausted. Id. ' 35 

3. In distributing^ the efiects oif » 
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kHUikniptl& tht0 eountty, the Uai- 
ted States are entitled to a prefer- 
ence, although the debt was con- 
tracted by a foreigner in a foreign 
cottntiy, 1^ although the United 
States should have jproved their 
, debtundertheoommissionofbank- 
vopte^y and should have voted for 
an assignee. MarrUon v. Sitnyt 289 

4. Under a separate commission of 
bankruptcy against one partner* 
only his share of the joint efiects 
passes. M 290 

4L The bankrupt law of |k fbieign coun- 
try cannot operate a legal transfer 
of {ffoperty in this eountry . M ih* 

BLOCKADE. 

}. If insurance be **againtt allriikt, 
bloekaded pwru and Hitpaniala ete» 
cepted," a vessel, sailing ignorantly 
for a blocksded port, is covered by 
the policy. TetOon v. Fry, 355 

2. A vessel sailing ignorantly to a 
blockaded port is not liable to cap- 
ture under the law of nations. 
Jd. ilh 

BOKD. 

A bond cannot be delivered to cne of 
the obligeei as an mctow. M§$9 v. 
Riddle, 351 

BRITISH TREATY. 

^ if a defendant in eieetment set up an 
outstanding titfe in a British sub- 
ject, which he contends is protect- 
ed by the British tnaty, this is 
not such **a eaee aripng under a 
treaty i** as will ppive to' the supreme 
court of the United States appellate 
jurisdiction of a case decided fay 
the highest court of a state, under 
Kbe 25th section of the judieisQr 
actr Of»inxt V. ifamood^e Letsee, 

344 



CITATION* 

^ 

1. If &6 defettdwit belowt who w»t 



$B 



u/eme eokj tntemisrries, after th» 
judgment* and before the service 
of the writ of error, the service of 
the citation upon the husband Is 
sufficient. Fairfax v. Fairfax^ t9 

% The court will not compel a cause 
to be heard, unless the citation be 
served 30 days before the first day 

/ of the term. Welch v. Mondemlle^ 

321 

CITIZEX. 

L A corporation aggregate cannot b^ 
a citizen, and cannot ilitigate in the 
courts of the United States un- 
less in consequence of the cha-. 
racter of the individuals who 
compose the body politic, whioh 
character must appear, by proper 
averments, upon the record. 7%# 
Mope In. Co. V. Boardman, 57 

Bank of United Stated v. Deieaux, 6% 

2. A cor^ration aggregate, composed 
ofcitizensof one state,' may sue 
a citizen of another state in the 
circuit court of the United States. 
Bank of United Statet v. Dewaux, 61 

3. See Juritdiction, 13. 303^ 

CONSIDERATION. 

1. In a suit against 6ie endorser of a 
promissory note, who endorsed to 
give credit to the maker, the con- 
sideration moving from the en- 
dorsee to the maker, upon the cre- 
dit of the endorsor, is a good con« 
sideration to support the «««»m/bMf 
against the endorsor. Vsa^ v. 
Bank rf Alexandria, 49 

2. To constitute a coneideration, it is 
. not necessitfy that a benefit should 

accrue to tbe promissor ; it is suf- 
ficient that something vaiuaUc^ 
lows from the promissee, and that 
the promise is the inducement to 
the transaction. Violett v. Patten^ 

14St 

3. Under the sUtnte of frauds of Vir> 
giniaitis not necessary that the 
cmiei^TaHon tAiKtuM be expressed 
in writing. That statute only re- 
quires the promite to be in wri- 
tmg. Id- *^- 

4 The tndonem«iit ef n promissory 
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note is prima faeie eTidence of « 
coMidBration. Jtiddle ▼. MatuU- 
mile, 322 

» 

CONSTRUCTION OF STATITTES. 

A long and uninterrupted practice un« 
der a statute, is good eridence of 
iu conitruction. JlfTKeen ▼. Zto- 
Uaf^* 22 



CONVEYANCE. 
COPPER. 



154 



flff 



Round co^er bottomM^ turned up at 
the edge, are not ti«Jl>le to duties, 
although imported under the de- 
nomination of ** raised bottonuP 
United Statea t. Aff«, 284 

CORPORATION. 
See Cititen, 1, 3; 57. 61 

D 



DAMAGES. 

In an action of trover, if the judg* 
ment below be in favour of the ori- 
l^nal defendant, the value of the 
matter in dispute on the writ of 
error in the supreme court of the 
Umted States is the sum clumed 
as damages in the decbration. 



CooJk V. Weodrevf, 



DEEDS. 



13 



1. 



Deeds of land in ^Pennsylvania 
might be acknowledged before a 
justice of the supreme court of the 
province, before the year 1775. 
M*Keen v. DeUmcefa Lettee, 22 
3. Under the sitatute of Pennsylvania 
of 1715, if a deed conveyed lands 
in several cotmties^ and- was re- 
corded in one of those counties, an 
exemplification of it was good evi- 
dence as to tl^e lands in the other 
eounties. Id ih. 



3. The act of assembly of ^Tit^ida9 
which nnakes unrecorded deeds 
void as to creditors and eubtfgueui 
purehuertf means creditors ol^ 
and subsequent purchasers from, 
the grantor^ Peirce v. T«wi«r, 154 

4. A marriage settlement, conve]an|f 
the wife^ land and slaves to trus- 
tees, by a deed to which the hus- 
band was a party, although not re- 
corded, proteetatfae proper^ from 
the creditors of the husMnd. LL 

ib. 

5. See Rend^ 351 

DEMURRER. 

1. ^uaref whether the court ou|[fat te 
permit amendments after judg- 
ment upon demuErer. Mandevtue 
V. WileoH, IS 

2. Upon demurrer the judgment of 

the court must be agunst the 
party who commits the first error. 
United States v. Arthur^ 257 

DEPOSITION. 

1. The court is not bound to give an- 

opinion t6 the jury as to the mean- 
ing or construction of a wfit t en de- 
posiuon read in evidence in Hie 
cause. Marine Lu Co* v. Xbao^, 

187 

2. SetJEwknee^S. 335 

DUTIES. 

1. See Copper, SS4 

2. The law punishes the attempt, not 
the intention to defraud the reve- 
nue by false invoices. ^United 
States V. Itiddle, 311 

d. A doubt respecting the construc- 
tion of a law may be good ground 
for seizure, and authorize a certi- 
ficate of probable cause. Id. ibm 

4. Duties upon goods imported do not 
accrue until their arrival at the 
pert of entry. United States v. 
foneli, 368 

5. The duty upon salt, which ceased 
with the Slst of December, ISOT, 
was not chargeable upon a cargo 
which arrived within the coUectiem 
district before that day. bu% did 
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«0t amife at tbe. p9^ of, entry until 
the 1st of January 1 1808. United 
Statett. Vonell, 368 



E 



the plaintiff shotr that the maker 
is insolvent, or that'hehaa brought 
suit which has proved fi^iittless. 
It is not sufficient to show that the 
maker is out of the reach of the 
process of the codrt Xhtlanyr. 
Modgkin, 333 



ENDORSEMENT. 

1* A blank endorsement on a blank 
. piece of paper» with intent to give 
a person credit, is, in effect, a let« 
ter of credit; and if a promissory 
note be afterwards written on the 
paper, the eAdorsor cannot object 
that the note was written after the 
endorsement. Thiett v. Patton, 142 
2* Before resort can be had to the en- 
dorsor of a promissory note in Vir- 
ginia, the maker must be sued, if 
solvent; but his insolvency ren- 
. 4ers a suit against him unnecessa* 
ry. Id, ib, 

3. In Virginia a remote endorser of a 

Sromissery-nete is liable inequity, 
ut not at law. Riddle v. Man* 
\devilU^ , 322 

4. An endonor has tbe aame de- 
fence in equity against a remote, 
as an immediate endorsee. Id. ib, 

,5. An endorsor, sued in equity, has a 
right to insist that the other en- 
dorsors be made parties. Id, ib, 

6. In Virginia, the holder of a pro- 
missory note with a blank endorse- 
ment has a right to fill it up to 
himself. Id. ^ ib. 

f. The endorsement of a promissory 
note, is frima facie evidence of a 
full conuderation. Id. iK 

8. See Bani of AltSKondriat 2. 49 

9. ^uarcy whether the undertaking of 
tEe endorsor of a note to a bank in 
Virginia be not different from that 
of an ordinary endorsor ? Teaton 
Y^ The Bank of Alexandria^ 49 

10. SotAccommoaatiofh 1^ 2. 49 

11. Tlbe endorsor of a promissory note> 
who endorsed to give credit to the 
note, and who is counter-secured 
by property pledged, is not liable 
upon the note, nor in an action for 
money had and received, unless 



EQUITY. 

1. It is equity alone which can vestraiii 

a joint creditor from receiving hift 
full dii^dend out of the separate ef- 
fects of one of the partners until 
the Joint effects are exhausted. 
Tucker v. Oxley, 34 

2. See Jurudiction, 10. 12. 191 

3. See Virginia, 234 
4* The first survey, under a militaiy 

land warrant in Virginia, gives the 
prior equity. Taylor y. Brown, 234 

5. A subsequent locator of land in 
Virgima, without notice of the 
prior location, cannot protect him- 
self by obtaining the elder patent. 
Id, ib. 

6. In Virginia, the patent relates to 
tbe inception of title, and therefore, 
in a court of equity, the person 
who has first appropriated the 
land, has the best tiUe. Id. ib, 

7. The equity of the prior locator ex- 
tends to tbe surplus land surveyed, 
as well as to the quantity mention- 
ed in the warrant. Id. ib. 

8. In equity* time may be dispensed 
with if it be not of the essence of 
the contract. Hepburn v. Auld, 262 

'9. A vendor of land may compel It 
specific performance, it he can 
make a good title at the time of 
decree, although he had not a good 
titie at tbe time, when by the 
terms of the contract the landought 
to have been conveyed. Id* ib. 

10. A court of equity will not compel a 

specific performance unless the 

vendor can make a good title to 

. all the land contracted for. Id. ib. 

n. See yurisdiction, 12. 288 

12. See Endorsement, 3, 4, 5. 322 

13, Equity will make that party immc 

diately liable who is ultimately Uar 
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bl9 at Uw. JMBe v. Mmdi^tte. 

323 

14. See Kentuefy, 6. 192 

KRROR. 

% A writof error does not Ue firoin the 
•apreme court of the United States 
to the district court of the United 
Stttesfor the district of Maine. 
Unihd Stai€$r. Weeh^ 1 

% A writ of error will not lie to the 
court below for refuting a. new 
tmi« Bhukrtim t. Moore, 11 

3. See Damage^ 13 

4, It is not error to suffer the parties 
to amend their pleadings. Man* 
deviUev. Wilson^ 15 

$. An erroiieout judgment of a cMv^ 
leii# court is not moid. Kempew. 
Keimedjfp lf5 

6. It is no unround for a writ of erroc« 
Uiat thecouribelow refused anew 
trial, mofed for on the ground 
that the verdict was contrary to evi- 
dence. Mwrint hu Co. ▼. Toung^ 

T^ It is no ground for a writ of error 
that the judge below refused to 
reinstate a cause after nonsuit. 
CTmW SiOieo ▼. Je«aa«, 3i0 

i, A ^nt of error will be dismissed, 
if neither par^ appears when the 
cause if called. Satford r^ Craig, 
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See Bwd, 
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EVIDENCE. 



4 Copies of the pfoeeedhiga iarthe 

X rice-admiralty court of Jamaica am 
admissible in evidence when eerti* 
fied under the seal of the court b^ 
the deputy registrar, who is certi- 
fied by the ju^:e of the court, who 
is certified by a notary public* 
Teaton v. Fry, 33S 

$, Depositions, taken under a commis- 
sion issued at the instance of the 
defendant^ may be read in evidence 
by the plaintiff, although the pUun- 
tiffhMLd not noti<^e of the time and 
place oftaking the same. Id. i^ 

fi. See/Vi^mcnf, W 

Endoroemai$t f • ' ^ 



1. Due diligence must be used to ob« 
tain the testimony of the subscri* 
bing witness. If inquiry be made 
atuie place where he was last 
heard of, and he cannot be found, 
evidence of his hand-writing may 
be admitted. Cooke v. WoodrvBt^ 

13 
% See Deposition, 1. 187 

3, After a long possession in several- 
ty, a deed of partition may be pre- 
sumed, ffepium Vt Juid, 2^ 



FORFEITURE. 
See yurkdictiont \4k 

FRAUDS. 



101 



1. SeeD««it, 3,4.^ "; , 1^ 

% Fraud consists in wiewfisa/ sbb 

that intention is a fact which mast 

be averredin a pleaof frau& Mot§ 

T. mddle, . 351 

3. If the owner of a rfafe permit bef 
to remain in the possession rf A. 
for four years ; and A then, witl^ 
out the assent of the owner, deli* 
vers her to B- who keeps her four 
years more, the possession^ of B. 
cannot be so connected with the 
possession of A. as to make it a 
mudulent loan, within the act oi 
assembly of Virginia in Tegard 
to B.*s creditors. AM r. Not^ 
'mod, S<a 

4. A magistrate who has received 
from an insolvent debtor^ a deed 
of trust, fraudulent in law as to 
creditors, is incompetent to sit as a 
magistrate in the dis^argeof the 
debtor under the insolvent law of 
Fir^MiVi; and the discharge so€^ 
tained is not a tStckarge i» du 
couree of Iwn. Siacumy* 5««5f» 
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f AAIIDS, S7ATUTft Oi^. 

Tlie Xngiith 9\»tXLt^ of fipauds re- 
quiies the tigreemem to pay the 
debt of another to be in writing ; 
but the statute of frauds in Firpt* 
tiM» t«a(|iure8 only the promhe to be 
inwriting)b Fiolmv* Patton, 143 



tlon 18 not of te fiertt but of the 
riik of capture, for breaJkitig the 
blockade* Teatony. Fry, 33f 

A Teasel^ sailing ignorantly for a 
blockaded port« is* not liable to 
captftre^ Under the Uw of nations. 
^ ib. 

IKTEREST. 



ddnaraltyp 5« 



38 



INJUKCTIQK. 
IKSOLVBNT. 
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A &charge of an insolvent ddbtor* 
tinder the insolrent kw of Vir^' 
ma^ by two mi^stratesi^ (one of 
whoiftwa»incompetent bv reason 
of interest,) is void. iAaatm v. 
Simnu$t 368 

INSURANCE* 

% A general policy insuring every 
persoahavin^ an interest, and eon- 
tainix^ no warranty of neotrality» 
covers belligerent as well. as neu- 
tral property. Hodgton v. Marine 
ifiJ4 €•* AUiC* lOQ: 

5. It is no defence for the underwri- 

ters, that payment of the premium 
is enjoined, by a court of cbancety. 
Id . ib. 

4 A misrepresentation, not averred 
to be material, is no bar to. an ac- 
tion on the policy. /(/. ib* 

f« A misrepresentation, to have that 
effect must be material to the 
risk of the veyag^. Id» ib. 

6. It is nut necessary, in an action of 
covenant on a poticy« that thede* 
daration should aver that the 
plaintiff had abandonedto the un- 
derwriters. Id. ib* 

7* If the insurance be against all 
risks, ** blockaded portt and Miefa- 

^ niola exccptedf' a vessel, saihng 
fgnorantly for a blockaded port, 19 
•oi^cedoy the policy; theezcep- 
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Sec Nen yertey^ 

JOINT DEBT. 
Seeirnnln^, Iy3.4. ' 
JUDGE. 
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A disehargtt ef an insolvent debtor^ 
under the laws of r<r;pifi/a, by two 
magistrates^ one of Vhorn w«» in- 
cottipetentbyreasoh of interest, ia 
void4 Siaatmt, Sitrut 36$ 

j:URISDICTION. 

1. A writ of error does not lie from 
. the supreme court of the United 

Statee to the district court of the 
United State* for the district ^ 
Maine, UnitedState* v. WteU, 1 

2. In an action of trover, if the judge- 
ment beloV be in favour of the de* 
fendant, the value of the matter in 
dispute upon the writ of error in 
the supreme court of the United 
StateMt is the sum claimed as da- 
mages in the declaration. Cook v. 
Woodrovft ' 18 

3. A corporation'acfgregate cannot 1^ 

tigate in the courts of the Utdted 
Statetf unless in consequence of 
the character of the individuals 
who compose the body politic ; 
which character must appear by 
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' jiMper avermentf apon the record, 
B9pe int. Co. ▼. Boardmamt ST 

4b A corporation aggregate composed 
of citizen! of one state, may sue a 
eitizen of another state in uie cir- 
euifc court of the United States. 
Bmk of the United Statee ▼• De- 
eraxy 61 

S. The legislature of a state cannot 
annul the jud^ents, nor deter* 
mine the jurisdiction^ of the courts 
of the United Statee* United States 
▼. yudge Peters f 115 

6i. The continental court of appeals, in 
prize causes, had "power to revise 
and correct the sentences of the 
state courts of admiralty* Id. 

ib. 

7» Although the claims of a state may 
be ultimately affected by the de- 
cision of a cause, yet if the state 
be not necessarily a defendant, the 
courts of the Uniud States are 
bound to exercise jurisdiction.' Id. 

ib. 

t. The inferior court of common 
tfleas for the county of Munterdonp 
in the state of Jfevj yetsej^ in 
Maji 1779, had a geiwral juris- 
diction in all cases of inquisition 
Ibt treason, and its judgment, al* 
though erroneous, was not void, 
inasmuch as the court had juris- 
diction of the cause. Ktmp^s 
Lessee T. Xeiuiedjff 173 

9. The courts of the United States are 
all of limited jurisdiction ; and 
their proceedings are erroneous if 
the jurisdiction be not shown 
upon them. Md, ib^ 

16 In Kentucfy it is a good ground of 
equitable jurisdiction, that the de- 
;fendant has obtained a prior pa- 
tent for land to which the com- 
plainant had the better right, un- 
der the statute respecting lands ; 
and in exercising that jurisdic- 
tion, the court witt decide in con- 
^rmity with the settled principles 
cf^a court of chancery. Modiey v. 
Taylor^ 191 

11. Time will be given to procure affi- 
davits as to the value of the matter 
in dispute, so as to ascertain the 
Jurisdiction. Rwh v. Parker,^ ^^ 
12 Theeircmt court has jurisdiction 
in a suit in equity to stay proceed- 
6 



ings Y^n a judgment »t lawbe^ 
tween the same parties, although 
the subpmna be servedi upon 
the defendant out of the district in 
which the court sits. Logan ▼• 
PattieJt, 288 

13. Althottghthe plaintiff be described 

in the proceedings as an aUen, yet 
the defendant must be expressly 
stated to be a citizen of some one 
of the statesi ^otherwise the courts 
of the United States have not juris* 
diction of the case. Bodgson r. 
Bowrbankf SOS 

14. The trial of seiziures under the 
^ act of the 18th of February, 1793; 

" for enrolling and licensing shipa 
or vessels to be employed in the 
coasting trade and Bsheries^ and 
for regulating the same," is to he 
in the ju&ial district in vAich 
the seizure was made; without 
regard to the district where the 
forteiture accrued. Keene y. United 
States^ 304 

' 15. See Bntish Treaty, < 344 

16. An appeal from the district court 
of the United States ^or the dis- 
trict of Maine, in a case of admi- 
ralty juriscHction, does not lie <£- 
reedjf to the supreme court of the 
United States, but to the circuit 
court for the district of Ifessachii- 
setts. Sloop Sally v. United States, 

S72 

17. In all cases in which the district 
court of Maine acts as a district 
court, the appeal is to the circnit 
court for the district of Massacim- 
aetu. Id. ik 



KENTUCKY. 

1. See Jurisdiction, 10; 191 

2. Entries of land in Kentadcy must 
have that reasonable certainty 
which would enable a subsequent 
locator, by the exercise of a due 
deme of judgment and diligence, 
to tocate lus own lands on the ad- 
jacent residuum. Bodley v. Toy" 
lor, 191 

3. Distance upon a road is to be com- 
puted by the meanders, and not by 
a straight line, /i^ ib. 

4. Iftheentiy be of a settlemtnf ontf 
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" fre-emffHoH right on - the eit»t side 
of a road, the 400 acres allowed 
for the settlement right most be 
surveyed entirely on the east side 
of the road, and in the form of a 
square. Bodleyy, Taylor , 192 

9, The call for the settlement right is 
sufficiently certain, but the call for 
the prc'emttion right is too Tague, 
and must be rejected. Id, ib, 

9. A defendant in equity who has ob- 
tained a patent for land not inclu- 
ded in his entry, bat covered by 
the complainants' entry, will be 
decreed to convey it to the com- 
plainants; but the complainants 
will not be required to convey to 
the defendant the land which 
they have obtained a patent for, 
which was covered by the defend- 
ant's entry, biit which, by mistake, 
he omitted to survey. Id, ib. 



LANDS. 

1. See Deeds, 1, !3, 3, 4 22. 154 

3. JLands included in the Zaneville 
district in the state of Ohio, by the 
act of the 3d of March, 18Q3, could 

I not, after that da^, be sold at the 

Marietfa land^office. Matthews v. 

Zane, 92 

S. See KentnckytX 3, 4, 5, 6. 191 

4. See Evidence, 3. 262 

5. See Equity, 4, 5, 6, r, 8^ 9, Kh 262 
0. The certificate of surrey is suffi- 
cient evidence that the wan*ant 
was in the hands of the .surveyor. 
Te^lory. Srovm, 234 

7^ That clause of the hind law of Fsr. 
ginia, which requires the survey 
to be recorded within two months 
after it was made, is merely <&'- 
rectory to the surveydr ; fmd his np- 
' fftect to record it does not invaH- 
oatethe survey. M 2$$ 

% It is not necessary that the deputy 
surveyor who made the survey, 
should make out the plat and cer- 
tify it. It may be done from his 
notes by the principal surveyor. Id, 

% A survey IS not void because it in- 
cludes more land than was direct- 



ed to be surveyed by the warrant 

J^ ib. 

10. The locator of a warrant, under 
the law of Virginia, under- 
takes himself to lind v)aste and 
unappropriated land, and his patent 
issues upon his own information to 
the government, and .at his own 
risk. He cannot be considered as 
a purchaser without notice. Tay^ 
lor V. JSraan, 236 

ll^ The equity of the prior Ibcator ex- 
tends to the surplus land surveyed, 
as well as to the quantity mention- 
ed in the. warrant. Id. ibm 

LAW OF NATIONS. 

A vessel, sailing ignorantly for a block- 
aded port, is not liable to capture 
under the law of nations. Teaton 
^•^*7, 335 

LIMITATIONS. 

1. See Account, 1, 2, 3, 4. 15 

2. Five years' adverse possession of a 
slavey in Virginia, gives a good ti- 
tle upon which, trespass may be 
mainumed. Bret^ y. Chapman. 

M 

MAGISTRATE. 
See Judge, ^ ^63 

MAINE. 
See JurUdietion, 1. 16, 17. 1. 573 

MARRIAGE SETTLEI^NT. 
See Deeds, 3, 4. Xi4 

MANDAMUS. 

A mandamus will goto a dlstrkt 
judge to cause his sentence to He 
executed, although a state %isla- 
ture should declare that sentence 
void. United States y. Judge jpt^ 
*^>**> . 115 
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NEW JERSET. 



NEW TRIAL. 



Se« Xmrt X6,T, 



NONSUIT. 

8€6 Xff9t$ f • 



It lir. 380 



180 



PAYMENT. 

Upon the pkaof pftyment t« aa acttott 
of debt upon e bond fQrtbei>ay- 
meDt of 500 doUan» e^dence jnay 
be reoeiTtd of the pqrment of a 
eaatter siioit with en ackaowMff- 
ment by the pUintifi', that it waam 
IttU of all demaada ; andfrom aocli. 
evidenoe, if uncontradicted* the 
jury ought to infer fiaynent of the 
whole. Mmdertm v. Moenit 11 

PENNSYLVANIA. 
See JDetdi, 1, 9. 21 

PERFORMANCE, SPECina 
See X^iut;fp 9, lOi 36i 



OHIO. 



See Zane^iUeg 



PLEADING. 

1. See Paytnent, 

2. See Plene AamiHutranit, 
3* See Oycff 

i. See JOemumr^ % 



n 

19 

2ir 



OYER. 

The want of oyer of the condition of a 
bond* in a |dea of performance* is 
fatal Vnited StaUi r. Jrthur^ ^S7 



PLENE ADMINISTRAVIT. 

ypen the iaaue of pitM 04$mmi0tami^ 
the jury muit find apecidly the 
amount of aaaeta in ttie hanb of 
thecxeeutor» etherwiae the eowt 
cannot render jodgnient upon the 
verdict. JMiftx v. Fai^fix^ %9 



PARTNERS. ^ 

i« An aaalgnment by one partner* in 
the name of the copartnerahip, of 
the partnership efiects and credits* 
isTsUd. MarrtMonr, Sterrj^t 389 

9. Under a 'separate coromisaion of 
bankruptcy against one partner* 
only his interest in the j oint effects 
U ih. 



1. 



PATENT. 

Mquftjt 5* 6. 

yuritdietioHp 10* 
JCtntU€ty$ ^ 



934 
191 
199 



POSSESSION. 




I. See LimitoHm, % 


358 


% Sut^rtmit^ 


381 


PRACTICE. 




1. See Brror^ 1. 


t 


% See JiexandriOt 3. 


S 


3. See J&ror* 9i 


n 


4. See ^mi^ttwfh% 


13 


S. ^fte Plene AdmmHrmii, 


19 


& See Ci>a<t«e» t* 


-» 


7. See ImaurmMf 6w 


100, 


8* See Di^^'itsii* 1. 


187 


9^ See Error, ^ 


187 


la SeeQrer» 


357 
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INDEX. 


11. See Demurrer, 1, 2. 

12. See Jffnvr, 7. 

13. See S^rUdictioth 11* 

14. See JSrrQrt U* , 

15. See Admiralty^ 4, 5* 

16. Sfie Citatian,2> 


15. 257 

280 

?87 See, 

289 

313 

331 



PROBABLE CAUSE. 



See Duties, 3. 



PROMISSORY NOTES. 
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1. See Bani of Alexandria, If 2. 45.49 
3. See Enddrsetnentm * 

3. See Accommodation. 

4. Se% Qgmideration* 
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STATE. 
See jurisdiction, 5. 115 

STATUTES. 
See Construction of Statutes, 22 

SUBSCRIBING WITNESS. 
See JSvid&tee, t, 13 

SURVEY. 

1. See Equity, 4» 5, 6> 234 

2. See Lands, 6, 7, 8, 9^ 10, 11. 234 



REVENUE. 

1. See Copper. 

2. See yurisdiction, 14. 

3. See JDwn>«» 2, 3, 4, ii 



SALT. 



SWDuties, 5. 



SEIZURE. 



s 

284 

304 

SU. 366 



368 



1. See Jurisdiction, 14. 304 

2. See I>utifis,o. 311 

SENTENCE. 
See Admiralty, \, 2, 3. 281 

SET-OFF. 
See Bankrupt, 1. 34 

SLAVE. 

1. See Lim,itation, 2. 358 

2. See Fraud, 3. * 362 

SPECIFIC PERFORMANCE. 



See Equity, 9, 10. 
Vofc. V. 



TAXES. 
See Alexandria. ( 

TREASON. 
See yurisdiction, 8- 

TRESPASS. 



\ 



173 



,262 
5C 



Five years'- adrerse possession of a 
slave ill Virginiaygives a good title 
upon which trespass may be main- 
tained. Brent v* Chapman, 358 

t 

TRIAL. 
See Bank of Alexandria, 1. .45 

TRIAL, NEW. , 
See Zrrsr, 2. 6, 7. 11. 187 

u 

UNITED STATES. 

lit the distribution of a bankru]H.'s ef- 
fects' in this country, the United 
States arc entitled to a preference. 
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Although the debt was contracted 
by a f rtigner in a f»ireign country ; 
and alUuiUKh tlie United States 
had proved iheir debt under the 
•ommisttiun of bankruptcy, and had 
TOted for an aasignec. Harruon v 
Smry, 3»9 



3. See DeecU, S. 4> 1^4 

4 See Equity t 4, 5, 6, T* 234 

3. See Lands, 6. 7, 8, % ^% U. 234 

6 See Tre»paM9, . 358 

7 See fVaitt/, 3. 361 
8- See iwo/venr. ^ 

w 



VENDOR. 
See Eqmtjf, 9, 10. 

VERDICT. 
See Plcne Adminiitravit- 

VESSELS. 
See yurudictUn% 14« ^ 
VIROIKIA. 



262 



19 



304 



1. See Bank of Alexandria^ 3. 49 

t. See Endotsemeni, 3, 3, 4» 5» ^ 
7. 9. 11. 



WARRANTY. 



See InturancCf 2. 



WITNESS. 



See Emaence, 1. 



10 



U 



ZANEVILLE. 

The lands included within the Zau- 
9ilU dittrict, by the act of the 3d 
of March, 1803, could not, #er 
that da,te, be sold at the ^oriem 
land-ofi&ce. Matthew ▼. iSaflT} $ 
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